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" Initial report’

Introduction
‘General
HISTORICAL BACKGROUND

1. On 25 April 1974, the Armed Forces Movement
successfully carried out a military coup d’ etat in Por-
tugal.

In-an effort to reverse t_he- previous situation, the
Movement set itself the goal of putting an end to the
country’s-difficulties resulting from-13 years-of colonial
warfare. The economic problems—inflation, increasing
unemployment, emlgratlon insufficient .- economic
growth—were serious and a satlsfactory solution did
not appear to be forthcomlng

The Movement also set itself the goal of creatmg the
conditions necessary to instifutionalize a demeocracy in
which' individual freedoms. would . be, respected and
which was fully integrated within the international com-
munity.

This involved the disbandment of the political police,
the abolition of censorsh;lp and the preparatlon of
general elections. : ‘ : .

- These tasks were accomphshed

II. On the day when the success of the revolution was
assured, the Junta de Salvacio Nacional (National
Salvation Committee),. through Act No. 1/74 -of 25
April 1974, took over thie'governmeiit of the country,
retiioved the President of the Republic from office,
relieved the Prime Minister and all the members of his

"Cabinet of -their duties, and dissolved the National
Assembly and the Council of State [document No. 1].*

In addition, it disbanded the political police and the
Portuguese legion, a territorial defence unit, by means
of Decree-Law No. 171/74 of 25 April 1974 [document
No. 2], under which the criminal police, inter alia, were
made responsible for the investigation of crimes against
the security of the State both within and outside the
country.

Decree-Law No. 173/74 of 26 April 1974 Idocument
No. 3] granted an amnesty for political crimes and
disciplinary offences of a similar nature, and reinstated
all persons who had been forced to leave their posts for
poht1cal I€asons.

* The references in this report to documents Nos. 1-67 relate to
documents submitted by the Portuguese Government; they are kept in
the files of the Secretariat (see list in the annex).
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During the transition period when powser was exer-
cised exclusively by the military authorities, government
was maintained by delegates from the Junta to the
various ministries (Decree-Law No. 174/74 of 27 April
1974; Decree-Law No. 192/74. of 7 May 1974)
[documents Nos. 4 and 5]. . : :

Decree-Law No. 175/74 of 27 April 1974 [document
No. 6] designated 1 May as Labour Day and made it a
national heliday, in accordance with a de51re Wthh had
long been felt by the population. '

- Furthermore and_in.accordance.. wrth its_ aims,. the -

Armed Forces Movement (MFA), through the Junta,
appointed the new President of the Republlc who
entered office on 15 May 1974,

The first provisional Governirent began on 16 May of
the same year.

11, Under Act No. 2/74 of 14 May 1984 [document
No. 7], the Junta-declared the National Assembly and
the Corporative Chamber dissolved. Thus the political
organs of the old régime were legally abolished and it
became possible to prepare the promulgation of Act

No. 3/74 of the same date [document No, 8], which

provisionally established the new constrtuuonal strue-
ture of the country. .

Under Act No. 3/74 (art. 2) soverelgnty was. to be ex-
ercised by the Constituent Assembly, the President of
the Republic, the Junta de Salvagiio Nacional, the
Council of State, the provisional Government and the
courts, Their respectlve spheres of competence were set
out in that Act.

The Act also stated that the Constituent Assembly
should be elected by universal, direct and secret suf-
frage, and that it must approve the new Constitution
within 90 days, although that perlod could be extended
{arts. 3 and 4). \

The programme of the Armed Forces Movement
{MFA) was annexed to Act No. 3/74 and set out the
basic principles of the new democratic society to be
established. Immediate measures included the amnesty
of all political detainees and the reinstatement of public
officials who had been removed from their posts on
political grounds (para. (f)), the abolition of censorship
and vetting (para. (g)), and efforts to combat corruption
and speculation (para. (j)).

The short-term measures provided for the electlon of

" the new President of the Republic and the entry into of-

fice of a provisional civilian government which, irter
alia, was to guarantee:
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(@) Freedom of assembly and association;

‘(#) Freedom of expression -and thought; - o

(¢) The abolition of the *‘special courts®’.

in addition, the Government was to prepare a new,
more equitable and humane economic and social policy
based on the elimination of the existing inequalities.

Efforts were gradually made to outline a new

-economic-system, a new type of society and new, more

humanitarian and democratic legislation. Some
reference will be made to this in connection with each of
the articles of the Covenant considered below. It will
then become clear that some of the new constitutional
principles had already been regulated by some of the

weshall subsequently see to-what extenit some of  provisional Governments. However, tHe entry into force

these objectives have been achieved.

IV. Article 4, paragraph 2, of Act No. 3774 entrusted
the provisional Government with the preparation of the
new law governing election of the Constituent
Assembly. The committee entrusted with the task com-
pleted its work on 22 August 1974, After submission to
the Council of State, the draft legislation was subse-
quently enacted -as Decree-Laws Nos. 621-A/74 (count-
ing of votes), 621-B/74 (ineligibility to vote) and
621-C/74 (electoral law, second part), all dated 15
November 1974.

The elections to the Constituent Assembly were held
on 25 April 1975 and the new Constitution entered into
force on 25 April of the followng year.

That entire period was not devoid of political con-

- frontation.-Six provisional- Governments-succeeded one

atiother before the first Constitutional Government
began its work. All these Governments endeavoured to
define the new legal framework of the country, but too
many problems were involved: changes in the economy
resulting from new institutional concepts, decoloniza-
tion, trade union movements, unrest within the revolu-
tionary military movement. The Junta de Salvacio Na-
cional and the Council of State were abolished under
Act No. 5/75 of 14 March 1975 [document No. 9,

“which set up the Council of the Revolution and the

MFA Assembly following an attempted coup d’état.

On 25 November of the same year, a further coup
d’état was attempted, and this led to a number of far-
reaching changes in the course of the revolution. In
order to ensure a minimum of agreement between the
various political forces on the future of Portuguese
society, MFA proposed an attempt at political
understanding, the ‘‘platform of constitutional
understanding’’, which was accepted and signed on 26
February 1976 by five of the six political parties
represented in the Constituent Assembly [document
No. 14]. ‘

The plaiform designated the sovereign organs for a
transitional period of four years, and outlined the com-
petence of the President of the Republic, the Council of

_the Revolution, the Legislative Assembly, the Govern-

ment and the courts during the entire period (which ends

.in 1980). The principles consistently upheld by the plat-

form formed the basis for the political framework of the
new Constitution and established the balance essential

for the effective and mtenswe institutionalization of

democracy in Portugal.

THE COUNTRY’'S NEW LEGAL FRAMEWORK

V. The provisional Government endeavoured to
regulate some of the basic sectors of national life:
labour law, press law new principles rclatmg to the

of the Constitution on 25 April 1976 raised delicate
problems involving conflicting legal provisions. What
was to be done about the previous legislation? Should it
be expressly abrogated?

The authors of the Constitution were more
pragmatic. Article 293, paragraph 1, of the Constitu-
tion, [document No. 11] stated that the previous law
continued in force except in so far as it was directly con-
trary to the new Constitution.

Furthiermore, it entrusted the ordinary legislative
authorities with the task of preparing appropriate
regulations relating to the exercise of the rights,
freedoms and safeguards laid down in the Constitution.
That task was to be completed by the end of the first
legislative session (art. 293, para. 3), i.e. by 15 June

1977 (see art.- 177, para. 1} -~ -

It fell to the first Constitutional Government to carry
out that task. The Civil Code, the Code of Civil Pro-
cedure, the Penal Code, the Code of Penal Procedure,
the Commercial Code and the Civil Registry Code
therefore underwent profound changes.

But the authors of the Constitution went further.
Within that time-limit they brought about the revision
of the legislation on the organization of the courts and
the status of judges (art. 301, para. 1). The first Con-
stitutional Government complied with that wish, but did
not stop there. It undertook to prepare a legal reform,
which was completed by the second Constitutional
Government, including a new organic law for the
Ministério Publico (State Counsel Division), redistribu-
tion of the territory for judicial purposes, the establish-
ment of people’s judges, etc. The system of criminal
justice also underwent a thorough change. All these
changes were mentioned in the report submitted by Por-
tugal to the United Nations concerning observance of
the conclusions of the Fifth United Nations Congress on
the Prevention of Crime and the Treatment of Of-
fenders [document No. 12].

Reference will, however, be made to some of these in-
novations in this report. .

THE NEW POLITICAL CONSTITUTION AND
' FUNDAMENTAL HUMAN RIGHTS

VI The Constitution defines Portugal as a sovereign
republic based on the dignity of the human person and
the will of the people (art. 1), and the Portuguese State

- as a democratic. State based on the sovereignty of the

people, on respect for and the safeguarding of fun-
damental rights and freedoms, and on plurality of
democratic expression and democratic political
.orgamzatlon {art, 2).

vamd expressions

The State is subJect to the Const1tut1on a.nd based on
demorcratic mga.ui.y \a.u 3, parac —r) EEa
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In its international relations, the State is governed by

.the_principles of _national independence, the. right.of

peoples to self-determination and independence, equal-
ity among States, the peaceful settlement of interna-
tional disputes, non-interference in the internal affairs
of other States and co-operation with all other peoples
for the emancipation and progress of mankind (art. 7,

and rights of a similar type, as prowded for under the

- Constitution and. by law”’.

Let us now take a look at the legal system of. fun-
damental rights and duties {arts. 12-24).

LEGAL SYSTEM OF FUNDAMENTAL RIGHTS AND DUTIES

~para:~ ). Furthermore;-Portugal-supports-the-abolition

of all forms of imperialism, colonialism and aggression,
simultaneous and controlled general disarmament, the
dissolution of political and military blocs, and the
establishment of a system of collective security with a
view to creating an international order capable of
safeguarding peace and justice in relations between
peoples (art. 7, para. 2). Portugal further recognizes the
right of peoples to revolt against all forms of oppres-
sion, in particular colonialism and imperialism, and will
maintain special bonds of friendship and co-operation
with Portuguese-speaking countries (art. 7, para. 3).

With regard to international law, the rules and prin-
ciples of general or ordinary international law are an in-
tegral part of Portuguese law (art. 8, para. 1). Rules
-derived from international conventions duly ratified or
approved apply in municipal law following their official
-publication, in so far-as they are internationally binding
on the Portugnese State (art. 8, para. 2).

This means, as will be seen below, that there is no
need to transform an international convention that has
been duly ratified or approved into a law or ad-
ministrative regulation for it to take effect. Official
publication is sufficient for that purpose (see art. 122,
_para., 2:(h), ‘of the Constitution). ,

VIL Partl of the Constitution concerns fundamental
rights and duties (arts. 12—79) It is divided into three
sections: ‘

I. General prmcnples {arts. 12-24);
II. Rights, freedoms and safeguards (arts. 25- 49),

III. Economic, social and cultural rights and duties
(arts. 50-79).

Far from establishing largely formal protection of

human rights,  the authors of the Constitution have
endeavoured to ensure the complete and effective im-
plementation of such rights. They have made the
various sovereign organs responsible for safeguarding
the true equality of citizens with regard not only to their
traditional fundamental rights, but above all to their
economic, cultural and social status.
- In this connection the formal declaration of a transi-
tion'to a new classless society (arts. 1, 2, 9 (¢), 81 (@), (©),
(d) and (?), 105, para. 1, 106, para. 1, 107, para. 1, etc.)
should be borne in mind.

This whole legal framework entrusts the ordinary
legislative authorities with far-reaching reforms, already
begun by the first two Constitutional Governments and
continued by their successors, which should ultimately
make it possible to transform the text of the Constitu-
tion into something more than a simple wish: it will

. become the genuine guarantee of the true enjoyment of
all these rights.

That was, in fact, the idea underlying article 17 of the
Constitution: “The general system of rights, freedoms
and safeguards shall cover the nghts set forth in tltle II
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VIII. All citizens enjoy the rights, and are subject to
the duties, laid down in the Constitution (art. 12,
para. 1), have the same social dignity and are equal
before the law (art. 13, para. 1).

No one may be privileged, favoured, treated un-
favourably, deprived of any right or exempted from any
duty because of his ancestry, sex, race, language, place
of origin, religion, political or ideological convictions,
education, economic situation or social condition
(art. 13, para 2).

Portuguese citizens temporarily or permanently resi-
dent abroad enjoy the protection of the State in the ex-
ercise of their rights and remain subject to such duties as
are not incompatible with their absence from the coun-
try (art. 14).

Foreigners and stateless persons temporarily or per-

—manently resident in Portugal enjoy.the same rights and .

are subject to the same duties as Portuguese citizens
(art. 15, para. 1), except with regard to political rights,
the performance of public duties not of a predominantly
technical nature, or the rights and duties restricted to
Portuguese citizens under the Constitution and by law
(art. 15, para. 2).

~ The right of asylum is guaranteed -to foreigners and
stateless persons persecuted as a result of their activities
in support of democracy, social and national liberation,
peace between peoples or individual- freedom or rights
(art. 22).

IX. The fundamental rights enunciated in the Con-
stitution do not exclude any other rights deriving from
the law and the applicable provisions of international
law (art. 16, para. 1). The provisions of the Constitution
and laws relating to fundamental rights (and to the
other rights enunciated in art. 17) fnust be interpreted
and applied in accordance with the Universal Declar-
ation of Human Rights (art. 16, para. 2).

The constitutional provisions relating to rights,
freedoms and safeguards (see again art. 17) are directly
applicable and binding on public and private juridical
persons (art. 18, para. 1). Rights, freedoms and
safeguards may be restrictéd by law only in those cases
‘expressly provided for in the Constitution (art. 18,
para..2). Laws restricting rights, freedoms and
safegudrds must be general and abstract in character
and must not limit in extent and scope the essential con-
tent of constitutional prov1s1ons {art. 18, para. 3).

The sovereign organs may not, jointly or separately,
suspend the exercise of rights, freedoms and safeguards
except in the event of a state of siege or a state of
emergency declared in the form laid down in the Con-
stitution (art. 19, para. 1). The declaration of a state of
siege or emergency must be adequately substantiated
and must specify the rights, freedoms and safeguards
whose exercise is to be suspended (art. 19, para. 2), The
declaratlon of a state of 51ege shall in no c1rcumstances
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para. 3). The declaration of a state of emergency may at

. most..give rise. to_the partial suspension .of rights,

freedoms and safeguards (art. 19, para. 4). The declar-
ation of a state of siege or emergency empowers the

~ authorities to take the necessary steps for the prompt

restoration’ of constitutional” "normality ™ (art.” 19;

para. 5).

2. The President of the Republic, assisted by the Council of the
Revolution, and the government shall be respon51ble for performing
all acts necessary to achieve the aims set forth in the foregoing
paragraph.

As is well known, the question of this territory has been
submitted to the United Nations in order that its right to
independence may be fully respected.

THis subject will be discussed Turther under article
of the Covenant.

Information in relation to individual articles
of the Covenant

Article 1

1.1 The Constitution establishes the duty to respect
the principles of national independence, and the right of
peoples to self-determination and independence (see
Constitution, art. 7). To this end, Portugal supports the
abolition of all forms of imperialism, colonialism and
aggression, and recognizes the r1ght of peoples to rebel
against all forms of oppression, in part1cu1ar col-
onialism and imperialism.

In this connection, the pxogrimm;gf._dthe. Armed
Forces Movement, annexed to Act No. 3/74 of 14 May
1974 [document No. 8], had already clearly stated
(B. Short-term measures):

8. The policy of the Provisional Government towards the overseas
territories shall take account of the fact that its definition is the
responsibility of the nation and shall be based on the following prin-
ciples:

(@) Recognition of the fact that the solution- of the wars being
fought in the overseas territories is a political and not a military mat-
ter;

(#) Creation of the conditions for a frank and apen discussion, at
the national level, of the overseas problem;

(¢) Establishment of the foundations for an overseas policy capable
of promoting peace.

1.2 Act No. 7/74 of 27 July 1974 [document No. 8-IT]
clarifies the scope of chapter B, paragraph 8§, of the pro-
gramme of the Armed Forces Movement. The Act con-
tains the following provisions: '

Art. I. The principle embodied in the programme of the Armed
Forces Movement, chapter B, paragraph 8 (4), in accordance with

-which the solution of the wars being fought in the ovérseas territories

is a political and not a military matter, implies, in accordance with the
Charter of the United Nations, recognition by Portugal of the right of
self-determination of peoples.

Are. 2, Recognition of the right of self~determmat1on, with all its
consequences, includes acceptance of the independence of the
overseas territories and the abrogation of the corresponding part of
article 1 of the Peélitical Constitution of 1933,

Art. 3. Itis for the President of the Republic, after consultation
with the Junta de Salvacio Nacional, the Council of State and the
Provisional Government, to carry out the acts and conclude the
agreements relatmg to the exercise of the nght recogmzed in the
foregoing articles.

In accordance with these provisions, Port'ugal has
recognized the independence of the territories of
Guinea-Bissau, Cape Verde, Angola, Mozamb1que and

: S8ao Tome and Principe.

So far as the territory of Timor is concerned, article
307 of the Constitution states:

1. Portugal shall continve to assume its responmbxhtles in accord-
ance w1th international law, to promote and safeguard the right to in-

A £
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1.3 A péoplé’s Fight of self-determination naturally
includes the possibility of freely determining its political
status.

This subject will be considered in detail in connection
with article 25 of the Covenant.

Article 2

2.1 The legal system of human rights provided for in
the Constitution has already been described above (In-
troduction, sects. VII and VIII). It will subsequently be
seen that these rights correspond to a large extent to
those specified in the Covenant and, in addition, to
those provided for in the Imternational Covenant on
Economic, Social and Cultural Rights.

Any  disecrimination is absolutely forbidden,

. spec1f1cally on grounds of ancestry, sex, race, language

place of origin, religion, political or 1de010g1ca1 convic-
tions, education, economic situation or social condi-
tion. All citizens have the same social dignity and are
equal before the law (art. 13).

This system is applicable to foreigners and stateless
persons temporarily or permanently resident in Portugal
(art. 15), except with regard to political rights, the per-
formance of public duties not of a predominantly
technical nature, and the rights and duties restricted to
Portuguese citizens under the Coristitution and by law.

2.2 The ratification of the International Covenant on
Civil and Political Rights signifies Portugal’s desire to
guarantee to every individual the en]oyment of these
basic rights.

For this purpose, the Government submitted the Cov-
enant for consideration and approval to the Assembly
of the Republic (Constitution, arts. 164 (f), 167 (c) and
200 (b)), knowing in advance not only that most if not
all of the rights which it set forth had already been ade-
quately protected by the Constitution, but also that any

. guarantee which was lacking was in fact being prepared

by the Ministry of Justice and would be completed
before the formal ratification of the Covenant,

As has already been stated, it fell to the first Constitu-
tional Government to ensure that ordinary legislation
concerning rights, fréedoms and guarantees was
brought in line with the Constitution. This task, which
was completed by the second Constitutional Govern-
ment, enabled us confidently to envisage complete com-
pliance with the Internationa! Covenant on Civil and
Political Rights, since the rights which it embodies were
already in force within the domestic legal system.

However, should it become apparent that one of these

_ rights is not sufficiently protected by national legislation

recourse may be had to the actual text of the Covenant:

its official publication (by Act No. 29/78 of 12 June

1978) [document No. 13] ensures its complete effec-
flveness vis=a-vis article 8 nf the Constitution
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Moreover, the fact that the Portuguese Government
-.has_prepared a.report_of the kind mentioned in ar-
ticle 40 of the Covenant and has subsequently submitted
that report to the Human Rights Committee
demonstrates the mterest which it takes in the Comrmt-
tee’s decisions.

It will always be prepared to enact appropriate

The first of these orgams, in accordance with

~article 142, acts as guarantor of the-proper working of

the democratic institutions and respect for the Consti-
tution. For this purpose, it is competent to state its

opinion, on its own initiative or at the request of the

President of the Republic, on the constltutlonahty of
any texts before they are promulgated or signed.

leglslatwe measires” foi the stricter obgervance of the
provisions of the Covenant should that prove necessary.

2.3 In accordance with article 20 of the Constitution,
in the event of the violation of recognized individual
rights, any person may have recourse to the courts for
the defence of his rights, and justice may not be
withheld from him for lack of financial means.
Moreover, everyone has the right to resist any order that
infringes his rights, freedoms or safeguards and to repel
by force any form of aggression if recourse to public
authority is impossible.

Let us now consider in somewhat more detail varions
hypothetical cases of violation of fundamental rights, in
order to determine what remedies are available to
safeguard those rights.

This will enable us to establish precisely the import-
ance of the courts in the settlement of disputes arising
from the violation of fundamental rights.

A. VIOLATION BY MEANS OF LEGAL REGULATIONS:
THE LAW AND RESPECT FOR THE CONSTITUTION

2.4.1. As the State is subject to the Constitution and
is based on democratic legality (Constitution, art. 3,
para.-4), it-has an obligation not to infringe any con-
stitutional provision,
Article 115 of the Consututlon states: “The validity
of the laws and other acts of the State, the antonomous
-regions and the local authorities shall depend on their
conformity with the Constitution®’.

It is thus readily apparent that any legal provision
which violates the system of rights embodied in articles
25 and 79 (see art. 17) of the Constitution infringes
article 115 of the Constitution and is therefore invalid
or, more precisely, unconstitutional.

Under the Portuguese Constitution the examination
of unconstitutionality is a somewhat complex process. It
is, in fact, one of the subjects dealt with in the platform
of constitutional understanding [document No. i10],
which has already been mentioned ' (Introduction,
sect. IV), and is regulated in a somewhat unusual man-
ner,

The platform set out (sects. 3.7, 3.8, 3.9, 3.10, 3.11
and 3.12) a system for the examination of unconstitu-
tionality which was subsequently ratified by the Con-
stitution.

Iet wus briefly consider its most 1mportant
characteristics. S

Examination of constitutionality:
(a) Preventive examination

2.4,2. As will be seen, there are three types of organ
which can undertake an examination of constitution-
ality: the Council of the Revolution (Constitution,
arts. 146, 277 and 278), the Constitufional Commission

This system of consultation is provided for in detail in
articles 277 et seq. of the Constitution; paragraphs 1
and 4 read as follows:

1. All instruments transmitted to the President of the Republic for
promulgation as a law or decree-law and all instruments ratifving in-
ternational treaties or agreements shall simultaneously be transmitted

te the Council of the Revolution and may not be promulgated until
five days have elapsed following their receipt by the said Council.

4. If the Council of the Revolution decides, or the President of the
Republic requests, that it should examine the constitutionality of a
particular instrument, the Council shall be required to give its opinion
within 20 days, which period may be reduced by the President in
‘urgent cases.

Article 278 stlpulates the effects of a decision of un-
constitutionality:
1. If the Council of the Revolution rules that an instrument is vn-

constitutional, the President of the Repubhc shall exercise his nght of
veto and shall not promulgate ‘or sign the instrument.t

2. In the case of a decree originating from the Assembly of the
Republic, it may not be promulgated unless the Assembly has ap-
proved it by a majority of two thirds of the members present.?

3. In the case of a government decree, it may not be promulgated or
signed.

Examination of constituiionality:
(b) Active unconstitutionality

2.4.3. In addition to this preventive examination, the
Council of the Revolution is required to scrutinize any
accusation of unconstitutionality brought before it
under article 281 (see also Constitution, art. 146 (c)). In
this respect, its functions are similar to those of the
courts. The latter, however, assess unconstitutionality
only in connection with the case brought before them
and their decision is valid only inter partes.

The Council of the Revolution, however, may declare
unconstitutionality with general binding force (art. 280,
para. 2), in the case of the material, organic or formal
unconstitutiona.lity of a provision of law, if the provi-
sion has been referred to it by the President of the

‘Republic; the President of the Assembly of the

Republic, the Prime Minister, the Provedor de Justica,®
the Procurator-General of the Republic or, in the cases
provided for in article 229, paragraph 2, by the
assemblies of the. autonomous regions (art. 281,

-para.-1).

In addition, it may make a generally binding declar-
ation that a provision is unconstitutional if the Con-
stitutional Comimnission has judged it unconstitutional in
three specific cases, or in only one case if it is organi-
cally or formally unconstitutional, without prejudice to
cases already judged (art. 281, para. 2).*

1 See also article 139, paragraph 4, of the Constitution.
+ * With regard to the political veto, see article 139, paragraphs 1, 2

“and 3, of the Constitution.

* See section 2.5.5. below (article 24 of the Constitution).
* The Statute of the Constitutional Commission was approved by

‘Decree-Law No. 503-F/76 of 30 June 1976 and amended by Decree-

ST
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of any provision (art. 281, para. 1). .. _

2.4.4. It sometimes happens, howéver that the

__ Council of the Revolution does not rule unconstitu-

tional a legal provision which a citizen considers to be at
variance with the provisions or principles laid down in

the Constitution (art. 280, para. 1).
"7 That citizen may then assert hi$ opinion i any 'legal '

application which he decides to make, but only where

As we have seen, the courts may not implement un-

_const1tu_t10nal provisions. This guarantees respect for

the rights of every citizen, and the judge must, if

necessary, cause these rights to be recognized before any

authority. In this connection, article 210 states:
“1.”The decisions of the courts shall be binding on all public and

private bodies and shall prevail over the decisions of all other
authorities.

constltutlonahty) arises in connection with the applica-
tion of this provision of law to the specific case.

The Constitution stipulates that unconstitutional pro-
visions may not be applied by the courts (art. 280,
para. 2) and that the latter are competent, for this pur-
pose, to determine the existence of unconstitutionality
(art. 207).

Article 282 goes on to state:

1. Whenever the courts refuse to implement a provision of a law,
decree-law, enactment, regional decree, or any equivalent instrument
on the grounds that it is unconstitutional, and after the ordinary
remedies have been exhausted, recourse is available to the Constitu-
tional Commission for final judgement on the case in question; such
recourse shall be free of charge, shall be compulsory in the case of the
Ministério Puiblico,® and shall be limited to the questior of unconstitu-
tionality.

2. Recourse shall also be available to the Constitutional Commis-

-sion against-any ‘decision-that-applies a provision previously judged

unconstitutional by the Commission; such recourse shall be free of
charge and shall be compulsory in the case of the Ministério Piiblico.

3. In the case of the provisions of instruments not covered by
paragraph 1 above, the judgement of the courts as to constitutionality
shall be final.

2.4.5. It is more difficult to establish whether the
Constitution allows of direct scrutiny of the constitu-
tionality of a provision of law.

Nowhere is such a right laid down. The organs which
scrutinize the validity of provisions of law act either ex
officio (e.g. Gouncil of the Revolution) or because the
question is submitted to them by other organs (in par-

_ ticular, the Constitutional Commission—art. 284).

A citizen may, however, have recourse to the rights of
petition and popular action set out in article 49 of the
Constitution and may appeal to the competent organs, in
an effort to draw their attention to the lack of ¢conform-
ity of a provision of law with the Constitution,® =

As far as their own rights are concerned, citizens are
always entitled to appeal to the courts. Such cases in-
volve not a direct problem of unconstitutionality, but
the violation of legally protected rights and interests or,
at most, a conflict between public and private interest
(Constitution, art. 206) which the judge has to settle.

In this connection it must not be forgotten-that the
constitutional provisions concerning rlghts freedoms
and safeguards (or the rights set out in art. 17) are
directly applicable (art. 20). If a contradiction exists be-
tween the text of the Constitution and another law, it is
of cource the Constitution which prevails.

* In accordance with article 224, paragraph 1, of the Constitution,
the Ministério Piiblico is competent to represent the State, to take
criminal proceedings, and to defend democratic legality and such in-
terests as are stipulated by law.

& The citizen is always entitled to recourse to the Ministério Piiblico,
which is competent to defend democratic Jegality (art. 224, para. 1).
As was stated earlier, the Procurator-General of the Republic may re-
quest the Council of the Revolution to examine the constitutionality

2. The conditions of enforcement of the courts” decisions in rela-
tion to any authority and the penalties for failure to enforce such deci-
sions shall be regulated by law.

Examination of constitutionality:
unconstitutionality by omission

2.4.6. The Constitution also provides for another
type of unconstitutionality: that arising from the need
to adopt legislative measures necessary to ensure thei im-
plementation of a constitutional provision.

If such measures are not taken, the Council of the
Revolution may recommend to the competent legislative
organs that they shall take such measures within a
reasonable time (Constitution, arts. 146 (b) and 279).

Even in this case, it is acting as a guarantor. of total
observance of the Constitution.

The problem of the' primacy of international law
over the internal legal order

2.4.7. The problem of how to resolve the conflicts
between provisions of internal law and those of interna-
tional law coming under article 8 of the Constitution is
somewhat delicate.

Earlier in this report .an attempt was made to define
the machinery which is available to the citizen in order
to.prevent an infringement of hlS rights by means of a
legal regulation.

It is not certain that he may be able to bring a direct
action for unconstitutionality, but he can always appeal
to the courts to ensure respect for his fundamental
rights.

In this instance, what is at issue is a provision of law
infringing the rlghts prescribed in articles 25-79 of the
Constitution. In view of article 280, paragraph 1, this
rule is unconstitutional and the courts cannot apply it in
this particular case (arts. 280, para. 2, and 207).

Another case may, however, arise. Let us assume that

a right prescribed in the {Covenant is not provided for in,

the Constitution and that a provision of law superven-
ing after the entry into force of the Covenant’ infringes
one of its provisioas. Quid juris?

The provisions in ‘question may have the same stand-
ing, and this may justify the abrogatlon of the provision
of international law by the provision of internal law
supervening subsequently. This, however, would prob-
ably entail an infringement of -article 8 of the Constitu-
tion. Paragraph 2 of this article states that, provided
certain conditions are fulfilled, the provisions of inter-
national conventions shall have effect internally in so
far as they are internationally binding on the Portuguese
State. If they can be abrogated by subsequent internal

? If this provision of internal law precedes it, the repeal of the pro-
vition can always be defended by the supervening provision of inter-
national law. .
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legislation, would this not be tantamount to denying
that such provisions_have effect? . = . ..

In any event, the solution is rather questionable. The
Constitution is not explicit enough on this peint, with

the result that there are many explanations and inter- .

pretations of it. Part of case law nevertheless recognizes
the primacy of the provision of international law over

Responsibflity of holders of political office

2.5.2. Article 120 of the Constituition reads;

1. ‘Holders of political office shall be politically, civilly* and
criminally responsible for acts and omissions in the performance of
their duties,

2. The offences for whmh holders of pohtlcal office shall be ltable
the applicable penalties and their effects shall be laid down by law,

that of internal law.

With this end in view, it defends the principle of im-
mediacy: the national judge automatically applies inter-
national law, regardless of any change or acceptance ef-
fected by an internal legislative act. According to this in-
terpretation, international law, by reason of its inherent
validity, is part of the internal legal order and its conver-
sion into internal law, by whatever change or accep-
tance, is not determined by the way in which it is
adopted.

The general provision embodied in article 8 concern-
ing the acceptance of international law is, according to
this argument, entirely unrelated to the problem oui-
lined, because it does not permit the inference that this
law is automatically integrated on account of the way in
wh1ch 1t has been adopted

Art1c1e 8 paragraph 2, establlshes only one require-
ment for effectiveness, namely, official publication (see
Constitution, art. 122, para. 2 (b)), which alone would
not permit the inference that international law becomes
internal law.

The inherent validity of international law therefore
precludes it from being challenged by internal law. Ac-
cordingly, if a provision of the Covenant was called in
question by a provision of internal law supervemng
subsequently, it could nevertheless be invoked in the na-
tional courts.

B. ACTS. OF THE ADMINISTRATIVE AUTHORITIES WHICH
INFRINGE THE PROVISIONS OF THE COVENANT AND THE
FUNDAMENTAL RIGHTS EMBODIED IN THE CONSTITUTION

2.5.1. Possible breaches of fundamental rights will
usually arise not from the legislative activity of a
sovereign organ, but from the exercise of the dally ac-
tivities of the administrative authormes

Because of their number and scope, administrative
acts constitute a permanent danger to the rights of
citizens. This is, in+fact, the view of the authors of the

Constitution, who repeatedly made a point of ensuring

respect for democratic legality and the rights of citizens
(Constitution, arts. 2, 3, para. 4, 9 (5), 18, 19, 20, 115
and 267),

Furthermore, they unequivocally established the
responsibility of the members of the sovereign organs in
order to define more accurately the restrictions they
considered indispensable for the exercise of pol1t1ca1
power.

In the words of article 111 of the Constitution, this
power lies with the people (see also Constitution, arts. 1,
2 and 3), and this duly emphasizes the primacy confer-
red on the w111 of the citizens with regard to the

The Penal Code [document No. 15] u‘iakes provision
(arts. 284-327) for abuses of authority by public of-
ficials® and lays down the corresponding penalties.

Apart from this generic provision, the Constitution
also expressly establishes the responsibility of:

(@) The President of the Repubhc in article 133,
which states:

1. The President of the Republic shall be answerable to the
Supreme Court of Justice for offences committed in the performance
of his duties.

2, It shall be the duty of the Council of the Revolution to initiate
proceedings, which however shall not take their course unless the
Assembly of the Republic so decides by a majority of two thirds of the
deputies in office.

3. Conviction shall involve dismissal from office.

4, The President of the Republic shall be answerable after the end
of his term of OfflCC for offences not comrmtted in the performance of
‘his duties. -+ - - -

() The Deputies in article 160, which states:

1. Deputies have no civil, criminal or disciplinary lability for the
votes they cast and the opinjons they express in the performance of
their duties.

2. No Deputy shall be detained or arrested without the Assembly’s
authority, except for a crime punishable by a major sentence'® when
he is canght in flagrante delicto.

3. If criminal proceedings aré taken against a Deputy and he is in-
dicted or similarly charged, the Assembly shall, except in the case of a
crime punishable by a major sentence, decide whether or not he
should be suspended to enable the proceedings to take their course.

(c) The Members of the Government in article 199,
which states:

1. Members of the Government shall be civilly and criminally liable
for the acts they perform or legalize.

2. If court proceedings are taken against a Member of the Govern-
ment for any crime and he is indicted or similarly charged, where the
crime carries a major sentence, the proceedings shall take their course
only if he is suspended from office.

(d) The judiciary in article 221, which states:

* 1. Judges shall be irremovable and may not therefore be transfer-
red, suspended, retired or dismissed except as provided for by law.

2. Judges shall not be held liable for their decisions except, as pro-

" vided for by law.

In connection with article 221, paragraph 1, reference
should also be made to articles 4, 5, 6 and 8 of Act
No. 85/77 of 13 December 1977 [document No. 67]
containing the new provisions relating to the Judges’
Statute, and to articles 63 ef seg. of the same instru-
ment.

The criminal responsibility of judges is provided for
in particular in articles 284, 286, 291, paragraph 5, and
302 of the Penal Code.

¥ See articles 483-510 of the Civil Code |document No. 14] and, in
particular, articles 483 and 501.

® The new draft penal code {document No 16] deals with abuses of
authority in articles 442 et seq.

o

m

t Ry B

See-article55of-thePenal-Code:
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Responsibility of the staff of the
- ..administrative quthorities. . . ... . _..

2.5.3.1. The Constitution has, however, gone fur-
ther. Holders of political office are not the only persons

--whe are capable of infringing the rights of-citizens. This -

may also happen as a result of the activities of organs

and staff of the adminis e authorities.
Articles 267 and 271 read as follows:

Art. 267, 1. The public administrative authorities shall seek to
promote the public interest, while observing the individual rights and
interests protected by law.

2. The organs and staff of the administrative authorities shall be
subject to the Constitution and the law, and shail perform their duties
fairly and impartially.

Art. 271, 1. Officials and staff of the State and other public
bodies shall be liable to civil, criminal or disciplinary proceedings in
respect of actions and omissions which result in infringements of those
individual rights or interests that are protected by law. Action or pro-
ceedings against an official shall at no stage be subject to the
authorization of officials senior to the official in question.™!

2. An official or staff member who acts in accordance with orders
or instructions on an official matter from his légitimate superior shall
not be held liable previded that he has prewously requested or re-
quired that they should be given or confirmed in wntmg

3. The duty of obedience shall cease whenever the execution of
orders or-instructions involves committing a criminal offence.™. .

4. The conditions in which the State and other public authorities
shall be entitled to redress against ofﬁce-ho[ders, officials and other
staff shall be established by law.

In order to guarantee more effectively the protection
of individual rights or, at least, competisation resulting
from their infringement, the authors of the Const1tut10n
furttier determined (art. 21, para. 1): ‘

1. The State and other public bodies shall be jointly and severally
liable under civil law with the members of their organs, their officials
or their staff members for actions or omissions in the performance of

their duties, or caused by such performance, which result in violations
of rights, freedoms or safeguards or in damage to another party.**

This provision permits payment of the compensation
due to the injured party, independently of the economic
sitnation of the debtor. If the latter is unable to pay, the
State must do so in his place.

2.5.3.2. Decree-Law No, 191-D/79 of 25 June 1979
contains new provisions concerning the disciplinary
status of officials and staff of the central, regional and
local administrative authorities [document No. 19].

This instrument seeks to guarantee respect for a
number of constitutional provisions relating to the of-
ficials or staff of the public administrative authorities.

Article 24, for instance, prescribes the penalty of
dismissal in the case of any official or staff member
who, as.the result of a serious offence or-wilful miscon-
duct, has infringed the obligation of impartiality i in the
performa.nce of his duties (para 2 ().

" ThlS was, in fact, one of the measures enacted by one of the early
Provisional Governments. Decree-Law No. 74/75 of 21 Febroary
1975 repealed the articles of the Administrative Code concerning the
administrative guarantee [document No. 17].

12 See article 10, paragraph 1, of Decree-Law No.
25 June 1979 [docunient No. 191.

13 See article 39, paragraph 12, and article 44, paragraph 3, of the
Penal Code, and article 10, paragraph 4, of Decree-Law No.
191-D/79. )

14+ See article 501 of the Civil Code and Decree-Law No 48,051 con-
cerning the responsibility of the administrative authorities for acts of

191-D/79 of

prlstic manTpenen ot rrom No 28—

Article 25 prescribes the penalty of compulsory retire-
ment..and. dismissal for any official or staff member
who, in the performance of his duties, has committed
acts clearly injurious to the institutions and principles
established in the Constitution.

This instrument, in fact, contains a set of rules which
quite reasonably reflect the aim of the legislative

Futhorities. 1 His aim is set down inarticle 267, already———— -

quoted, of the Constitution, namely, respect for the
Constitution and for the individual rights and interests
of the citizen by all staff and officials of the ad-
ministrative authorities.

The citizen’s safeguards in respect of the administrative
authorities: administrative acts and challenges of such
acts

2.5.4.1, Article 269 of the Constitution states:

1. Citizens shall be entitled to be informed by the administrative
authorities, whenever they so request, of the progress of proceedings
which directly concern them and of the final decisions taken concern-
ing such proceedings.

2. All interested parties shall have access to the courts in order fo
plead the unlawfulness of any final and enforceable act of the ad-
mlmstratwe authont:es

Infrlngements of 1nd1v1dua1 nghts occur most fre-
quently in the acts of the administrative authorities. The
position of the official or staff member of the ad-
ministrative authorities as the custodian of jus imperii
sometimes causes him to infringe the rights of citizens,
even if he does so for reasons arising out of the pursuit
of collective goals. '

The citizen therefore requires special protectlon in
order to enable him to defend himself properly and even
to have his rights vis-3-vis the claims of the ad-
ministrative authorities recogmzed by an impartial
body.

It is precisely this problem which will be con31dered
later.

The administrative courts

2.5.4.2. Article 212, paragraph 3, of the Constitution
makes provision for the establishment of administrative
courts.

Consequently, the Government is to submit a new ad-
ministrative courts organization bill (No. 248/1) [docu-
ment No. 20] to the Assembly of the republic for its
views.

Article 2 of this bill provides that these courts shall be
responsible, in respect of the legal relations of the ad-
ministrative authorities, for defending legally protected
rights and interests, punishing breaches of democratic
legality, and settling conflicts of public and private in-
terests.

To this end, they enjoy complete independence
(art. 3), and their decisions are binding upon every
public and private body and prevail over the decisions
of any other authority (art. 6, para. 1).

Claims may be made only on the ground of the
unlawfulness of an administrative act and their purpose
is to obtain the annulment or a declaration of invalidity
or legal non-existence of the act against which the plea

fart 14 _para3)}—
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The competence of the various administrative courts

.is_covered in article 29 (first section of the Supreme Ad-

ministrative Court), article 31 (fiscal justice section of
this Court), article 41 (Central Administrative Court)
and article 51 (reglonal admlmstratlve courts) of the

“above-mentioned bill. "

If within the legally prescribed time-limit (normally
90 days) no._decision has been taken on a claim lodged
with an administrative authority which is responsible
for scrutinizing it, the claimant has the option of con-
sidering that his claim has not been submitted, in order

“that e miay follow the corrésponding impugnment pro-

cedure (art. 3). The law prescribes a time-limit of one

The strengthening of the guarantees of administrative
legality: Decree-Law No. 256-A/77 of 17 June 1977

2.5.4.3. As a result of the approval of the Constitu-
tion, the regulation of the system of administrative acts
was made more stringent, for example with regard to
the substantiation of such acts, failure of the ad-
ministrative authorities to take action, procedure for
legal remedies, etc.

The first Constitutional Government therefore de-
cided to prepare an instrument dealing with all these
matters within the time-limit specified in article 293,
paragraph 3, of the Constitution. The result was
Decree-Law No. 256-A/77 of 17 June 1977 [document
No. 21], the main provisions of which we shall now at-
tempt to outline.

Article 1 of the Decree-Law estabhshes the need to
substantiate any administrative act which, wholly or in
part:

(@) Denies, extinguishes, restricts or in any way af-
fects rights, or imposes or makes more severe duties,
responsibilities or penalties;

(5) Affects, in a similar marnner and as a result of the
exercise of, discretionary powers, legally protected in-
terests;

{c) Sets forth a decision on a claim or an appeal;

{d) Decides against a claim or argument put forward
by the person concerned, or against an opinion, 1nfor-
mation or official proposal;

{¢) Sets forth a decision at variance with the practlce
usually followed in the settlement of similar cases or in
the interpretation and application of the same provi-
sions of law;

N Implies the revocation, amendment or suspension
of a previous administrative act.

Acts, must be substantiated by means of a brlef state-
ment of the factual and legal reasons for the decision
(art. 1, para. 2). Substantiation which, because of its
obscurity or contradictory or inadequate nature,
does not elucidate the real reason underlying the act is
deemed to be equivalent to a lack of substantiation (art.
1, para. 3).

The substantiation of verbal acts must, upon the re-
quest of the person concerned, be indicated to him in
writing (art. 1, para. 4). However, if the person in ques-
tion does not avail himself of this option, this will not
prejudice any decision regarding the possible lack of
substantiation of the act (art. 1, para. 5).

Final and enforceable administrative acts may be sub-

' ject to appeal; such appeal must be addressed to the

respective court and brought before the authority which
has issued the act (art. 2, para. 1). The authority may,
within a period of 30 days, revoke or maintain, wholly
or in part, the act in respect of which an appeal has been

.lndnrer_'l_ (nrf 2. para ’)]

express decision is not notified to the claimant.

The claimant may himself require the administrative
authorities to carry out the ruling made in an ad-
ministrative dispute if these authorities do not do so of
their own accord (art. 5, para. 1) within a period of
30 days after the legal decision is declared to have
entered into effect.

The administrative authorities must carry out the
decision completely within a period of 60 days after the
submission of the request, unless there are legitimate
grounds for not carrying it out (art. 6, para. 1). As
legitimate grounds for non-execution the law accepts
only impossibility or serious prejudice to the public in-
terest; these must, however, be duly notified to the
claimant and must be precisely spelt out (art. 6, paras 2
and 4)

Legltlmate grounds for ngn—execution caﬁhbt,
however, be invoked if the administrative authorities
are required to pay a sum of money (art. 6, para. 5).

The claimant may either challenge the existence of
legitimate grounds for non-execution invoked by the
authorities or accept those grounds and request that the
indemnity due to him should be determined in propor-
tion to the prejudice caused by the act which is the sub-
ject of the annulment and non-execution of the ruling
given (art. 7, para. 1).

Such non-execution, if not justified by legitimate
grounds, constitutes the basis of civil, disciplinary and
even crlmmal responsibility (art. 11).

Activities of the Provedor de Justica (Ombudsman)

2.5.5. The authors of the Constitution made a point
of establishing the post of Provedor de Justiga. In ac-
cordance with. article 24:

1. Citizens may present complaints concerning actions or omissions
‘by the public authorities to the Provedor de Justi¢a, who shall ex-
amine them without power of decision and shall make to the compe-
tent organs such recommendations as are necessary in order to prevent
and make good acts of injustice.

2. The activities of the Provedor de Justica shall be independent of
any acts of grace or legal remedies provided for in the Constitution
and laws.

3.- The Provedor de Justiga shall be appointed by the Assembiy of
the Republic.

The Statute of the Provedor de Justica, which was
established by Decree-Law No. 212/75 of 21 April 1975,
has subsequently been amended by Act. No. 81/77 of
22 November 1977 [document No. 22].

The Office of the Provedor de Justica is a body whose
main function is to defend the legitimate rights,
freedoms, guarantees and interests of citizens (Act
No. 81/77, art. 1).

Its activities are carried on ex officio or at the request

of any """"EJJ—-(ibid._,_an 9'7\

vyear-{art—4ypara—b-for-thispurpese-for-asJeng-asan——
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The competence of the Provedor is set out in article
-18-of-the-Act-and-the limits.of his powers in article 20.

He is required each year to submit to the Assembly of
the Republic a detailed report on his activities, for

—.publication.in the. Official Journal of the Assembly .

(ibid., art. 21).

However, the right to work which was covered by
many different legal instruments, proved more difficult.
to amend and required very extensive efforts whlch
naturally took a long time.

_The first Qonstltutmnal Government, conscious - of

the difficulties inherent in such a task as that imposed
by article 13 of the Constitution, therefore decided to

C. THE BuropreaN CoONVENTION ON HUMAN RIGHTS

2.6. If a citizen believes that one of his rights has
been violated, he accordingly has at his disposal a broad
range of remedies intended to put an end to the viola-
tion or, at least, to determine the prejudice suffered.

However, it may happen that after all these remedies
have been exhausted, the claim of the person concerned
continues to be refuted, by reason, for example of
domestic legislation.

In such a case, he may, in the last resort, appeal to the
Furopean Commission or to the European Court of
Human Rights.

Act No. 65/78 of 13 October 1978 [document No. 23]
ratified the European Convention on Human Rights,
thus enabling Portugal to recognize the competence of
the Buropean Commission (art. 6 of-this Act) and the
compulsory jurisdiction, as of law and without any
special convention, of the Buropean Court (art. 7).

Any citizen may therefore have his claim scrutinized
by a supra-national organ, and this organ may agree
that the claim is just, even in defiance of the opinion of
the State.

In §ucH a‘case, the condemnation of the State may
even result in the amendment of the domestic legislation
challenged by the claim brought before either of the two
above-mentioned organs.

Avrticle 3

3.1. The Portuguese Constitution provides that all
citizens shall enjoy the rights and be subject to the duties
laid down therein (art. 12). In addition, they have the
same social dignity and are equal before the law, which
forbids all discrimination on grounds of sex, for exam-
ple (art. 13).

To give effect to these articles, the Provisional
Governments adopted a number of measures relating to
the access of women to certain posts which had tradi-
tionally been reserved for men. For example, Decree-
Law No. 251/74 of 12 June 1974 [document No. 24]
permitted the access of women to the judiciary and the
Pyrguet, and to. any other post subordinate to the
Ministry of Justice.

In addition, Decree-Law No. 266/74 of 21 June 1974
[document No. 25] permitted the access of women to the
criminal police.

However, a great deal of work remained to be done in
order to ensure equal status for women. Many provi-
_sions had to be amended, including, for example, those
of the Civil Code concerning family law and labour
legislation.

As we shall see later (in relation to art. 23 of the Cov-
enant), substantial changes héve been made in family

— lawasaresult-of-article 36-of the Constitution—————the varioustype

Sef up a Comimission on the Statis of Women s SUbor=—
dinate to the Prime Minister and specifically responsible

for proposing the amendments necessary for the com-

plete fulfilment of this constitutional principle.

3.2 This Commission was extremely active in the pro-
tection of women’s rights. It took part in the work of
many committees specially entrusted with the prepara-
tion of amendments to basic instruments (for example,
the Civil Code) and tried to give practical form to full
equality of rights and duties for both sexes,

With regard to the right to work, it submitted to the

Government preliminary draft legislation designed to
prevent discrimination in work and employment.
" The fourth Constitutional Government accepted this
text as a basis for discussion and set up an inter-
ministerial commission responsible for improving it.
The Commission on the Status of Women was, of
course, represented on the latter commission.

The final text [document No. 26] was subsequently
submitted for public discussion and was again amended

‘as a result of the suggestions made.

It provides, inter alia, for the establishment of a
tripartite commission for equality in work and employ-

‘ment specifically responsible for identifying violations

of the principle of non-discrimination on grounds of
sex. Such violations will be judged according to the con-
cept of -a ‘“‘comparable man’;  this means that
discrimination exists whenever a woman does not
receive the same remuneration as a male colleague in the
same occupation and grade working in identical condi-
tions and for the same employer.

In addition, the text provides for the automatic

amendment of discriminatory provisions in instruments

for the collective regulation of work, such as those
which provide for the creation of occupations and
grades reserved solely for women or establish lower
remuneration for them. Such provisions will, through
the operation of the law, be replaced by the equivalent
provisions relating to male workers who receive more
favourable treatment.

The instrumerit is, however, still only at the draft
stage: it will again have to be revised by the fifth Con-
stitutional Government, wh1ch it is believed, will draw
up-the final text.

3.3. The constitutional precept embodied in article 13
of the Constitution made necessary still other amend-

.ments.

In criminal law, for example, Decree-Law No. 474/
76 of 16 June 1976 [document No. 27] repealed ar-

ticle 405, paragraph 1, and amended article 461, para-
‘graph 1, of the Penal Code

Moreover, this code was completely redrafted as has
already been indicated above, and in the special section
of the Code an attempt was made to ensure the same
responsibility, regardless of sex, for the commission of




104

. Documents of the eleventh to sixteenth sessions

Article 4

4.1. Reference has already been made (Introduction,

sect, IX) to article 19 of the Constitution. In accordance
with paragraph 1 of this article, the exercise of rights,
freedoms and safeguards shall be suspended only in the
event of a state of siege or state of emergency declared
in the form laid down in the Constitution (see also-Con-

and safeguards. Article 33 of the bill is identical with ar-

ticle-31.of-the .Constitution.

In any case, the declaration of either a state of
emergency or a state of siege must be adequately

substantiated and must specify the rights, freedoms and

safeguards whose exercise is to be suspended (art. 19,
para. 2, of the Constitution), Moreover, it empowers

stitution, art. 18, paras. 2 and 3).

To this end, article 137 of the Constitution provides
that one of the intrinsic powers of the President of the
Republic is:

(¢) To declare a state of siege or state of emergency, with the
authorization of the Council of the Revolution,’* in all or part of the
national territory in the event of actual or imminent attack by foreign
forees, serious threat to or disturbance of the democratic order, or
public disaster.'®

It should be noted that for as long as the state of siege
or emergency remains in force, the Assembly of the
Republic may not be dissolved (Constitution, art. 175;
see also art. 136 (e)). Failure to comply with this provi-
sion means that the dissolution order 1s without legal ef-
fect.

The state of siege or state of emergency may not be

"continued for more than 30 days without ratification by

the Assembly of the Republic (see Constitution, art. 165
(b)), failing which it shall lapse at the end of that
period.

Moreover, no act aimed at rev1smg the Constitution
may be undertaken while a state of siege or emergency is
in force (art. 291 of the Constitution).

-4.2. Act No.. 2084 of 16 August 1956 [document
No. 28-A], which regulates the system of national
defence, is somewhat old and may be enforced only in
accordance with the new constitutional principles (see
Constitution, art. 293), such as those specified in article
19 of the Constitution.

This is the case, for example, with articles XXXI and
XXXII of the Act, which provide for the possible
restriction of certain freedoms and safeguards by virtue
of the proclamation of the state of siege.

"The Government therefore decided, in view of ar-
ticle 167 (d) and () of the Constltutlon, to preparea bill
(No. 243/1) [document No. 28-B], establishing a new
system of national defence. Th1s bill has not yet been
discussed.

In chapter 4 of this instrument an attempt was made
to introduce regulations concerning the state of siege
and state of emergency (in particular, arts. 30-35). The
content of these provisions will be considered later.

4.3, Under article 19, paragraph 3, of the Constitu-
tion, the declaration of a state of siege shall in no cir-
cumstances affect the right to life and security of per-
sonm. : -

The same provision exists in article 31 (a) of Bill
No. 243/1.

Article 19, paragraph 4, of the Constitution provides
that the declaration of a state of emergency may at most

" give rise to the partial suspension of rights, freedoms

15 See article 145 (c) of the Constitution,

¢ This act of the President of the Republic must be countersigned
by the Government (Constltutmn, art. 141 para. 1) in order to ac-

the authorities to take only the steps necessary for the
prompt restoration of constitutional normality (art. 19,
para. 5).'7 It should be borne in mind that in this whole
field article 18 of the Constitution remains applicable.
Paragraph 3 of this article reads: “Laws restricting
rights, freedoms and safeguards shall be general and
abstract in character and shall not limit in extent and
scope the essential content of constitutional
provisions’’.

This 1s not therefore a discretionary power. The
declaration of a state of siege or a state of emergency is
governed by specific conditions and must be sufficiently
substantiated to enable the need for such action to be
appreciated. The specification of the rights, freedoms
and safeguards whose exercise is to be suspended is,
therefore, teleologically restricted by the principle of the

adoption only of the steps necessary for the prompt
-restoration of constitutional normality.- e

There are, nevertheless, some rights which are not
susceptible of any restriction, such as those provided for
in articles 25 and 26 of the Constitution.'®

Moreover, it is difficult to imagine a situation in
which the rights specified in articles 11, 15, 16 and 18 of
the Covenant could justifiably be suspended by virtue of
the declaration of a state of siege or emergency. It
would seem that this is not compatible with the concept
of adeqguate substantiation provided for in article 19 of
the Constitution, which is the only means of justifying
the need for their total or partial suspension.

Article 5

5. Inthe light of the Portuguese Constitution, there
is little reason to fear a violation of article 5 of the Cov-
¢nant. One has only to read article 16 of the Constitu-
tion in order to see that such a possibility has been
averted once and for all by the authors of the Const1tu-
tion:

1. The fundamental rights embodiéd in the Constitution shall not

exclude any other rights resulting from the laws and applicable provi-
sions of international law.

2. The provisions of the Constitution and ldws relating to fun-
damental rights shall be interpreted anéd applied in accordance with
the Universal Declaration of Human Rights.

" Furthermore, the system of rights, freedoms and
safeguards is applicable to rights of a similar nature
established by law (Constitution, art. 17), including in-
ternational law originating from international conven-
tions duly ratified or approved (see articles 8, 164 (),
167 {c) and 168, para. 2). Since it entered into force by
virtue of its publication, the Covenant, and article 5 in
particular, may be invoked before any authority. If
there is any suggestion of an attempt to violate the ar-
ticle, it can quickly be prevented (cf. above under ar-

17 See article 30, paragraph 3' of Bill -No. 243/1.
18 As we have seen, this is ensured by art[cle 19, paragraph 3 of the
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ticle 2 of the Covenant regarding the re_medies available
for this.purpose)....

In any case, the provisions of article 5 of the Cov-
enant are sufflcmntly clear.

Consequently, a-restrictive interpretation of-any-of
the rights set out in the Const1tut10n could certainly not

__.____hc.defcndcd,.bywmeans_o

Article 6

6.1. Over 100 years ago Portugal decided to abolish
the death penalty for civil crimes (Act of 1 July 1867)."

Naturally, the new Constitution could not fail to con-~
tinue this long tradition, and article 25 accordingly
states:

1. Human life shall be inviolable.

2. In no circumstances shall the death penalty be pronounced.

The latter provision involved a substantial modifica-
tion of the Code of Military Justice. Even though it had
not been applied for a long time, the death penalty was
still prescribed as the punishment of certain crimes of a
military nature. In view of article 25 of the Constitu-
tion, however, there is no doubt that the death penalty
may not be applied even for crimes of that type. This
was clearly upheld in the new Code of Military Justice
(Decree-Law No, 141/77 of 9 April 1977) [document
No. 29] in articles 24 ef seq.

6.2. The right to life is naturally protected by law.
The Penal Code still in force defines homicide and
prescribes fairly harsh penalties for it in articles 349
et seq. (se€ article 55 of the Penal Code with regard to
the range of major penaltles prescribed in criminal
law).? Life is the possession which criminal law regards
as most deserving of protection..

Article 7

7.1. In accordance with article 26 of the Constitu-
tion:

1. The moral integrity and security of person.of citizens shall be in-

violable.

2. No one may be subjected to torture or to cruel, inhuman or
degrading punishment or treatment.

. Furthermore, the Penal Code defines the crimes of
unlawful harshness towards prisoners (art. 293), the use
of unnecessary force in the performance of public duties

.(art. 299), physical coercion (art. 329), unlawful deten-

tion (art. 330) and the use of violence by 1nd1v1duals
against prisoners (art. 335).

It also defines the cnme of unlawful arrest (art.
291) 21

 The Code of Penal Procedure likewise forbids any

‘person or entity participating in penal procedure to in-

terfere with the freedom of will or decision of the person
charged through ill-treatment, physical violence, the ad-

19 The death penalty had already been abolished for political crimes
by the Additipnal Act to the Constitutional Charter of 1852. A short
history of the abolition of the death penalty in Portugal is appended
[document No. 35].

2 The new draft penal code, special section [document No, 16],
deals with the subject of crimes against life in articles 134 ef seq.

-2 Seein-thisconnection-aiticle-323-of the Code-of Penal Procedure— ticles40-etseg—— ...

ministration of substances of any nature, hypnosis or

the nse of cruel or deceptive means. It prohibits the use

of force against him except in the cases and within the
limits expressly set out by law (art. 261, para. 1 (@)
and (c), of the Code).

Statements made when these provisions have been
V101ated may not be taken into consideration by the
Tour T‘th‘e—exammmgjudge,—evenﬁf—the-person—
charged gives his consent (art. 261, para. 2). Further-
more, ariicle 306 of the Code categonc_ally forbids the
ill-treatment of prisoners or the use of insulting
language or violence against them except in the event of
resistance, escape or attempted escape. In such cases,
however, violence may be used only to the extent strictly
necessary to overcome resistance or to prevent escape.

7.2. In the report on the conclusions of the fifth
United Nations Congress on the Prevention of Crime
and the Treatment of Offenders [document No. 12],
reference was made to the general outline of the new
systems of criminal justice.

With regard to the new Penal Code, in particular, an
attempt has been made to take account of the new in-
stitutional thinking about the scale of penalties: em-
phasis has been placed on the substitution of other
‘penalties for imprisonmient "and the reduction ‘of ifii-
prisonment to a maximum term of 20 years,??

Mention was also made of the current importance for
prison life of the judge responsible for the application
of penalties, which stems from the entry into force of
Decree-Law No. 783/76. The fact that complaints may
be made to this judge and that he intervenes in all mat-
ters of importance in the prisoners’ lives makes it poss-
ible to prevent them from being subjected to abuses,
ill-treatment or any form of torture.

The new Prisons Act (Decree-Law No. 265/79) of
1 August 1979 follows the same trend. Title XII on
methods of coercion (arts. 122 e seq.) and title XIIT on
the application of disciplinary measures (arts. 128
ef seq.) are good examples of this. The principle of
observing due proportion is the rule in both cases
(arts. 124 and 130).

Furthermore, title XIV is wholly concerned (arts.-138
et seq.) with the rights to be heard and to lodge a com-
plaint or an appeal. The last-named right even includes
the possibility of recourse to the European Commission
on Human Rights and the European Court of Human
Rights (art. 151).

In short, all these provisions constitute the practical
application of the principle underlying article 26 of the
Constitution.

-7.3. Portuguese law also deals. with medical ex-
periments, including surgical operations,

By law the performance of such operations is depen-
dent upon the consent of the patient, or of his family if
he is not in a condition to give it at the appropriate time
(see arts. 70 et seq. of the Code of Medical Practice, ap-
proved by Decree-Law No. 40,651 of 21 June 1956
[document No. 36-1] and still in force by virtue of ar-
ticle 104 of Decree-Law No. 282/77 of 5 July 1977,
which contains new provisions relating to this Code
[document No. 36-I11).

22 See the new draft penal code, gcneral part [documerzt No 16], ar-
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The Penal Code concedes that the consent of a person
-against-whom-an-offence-is committed nay confer.ex-
emption from criminal responsibility (art. 29, para. 5) in
the cases specified by law.

_The Civil Code provides for the consent of the mJured

pa.rty (art. 340) as a means of rendering lawful an act in-
fringing his rights, a fact which has led to a certain

accordance with his strerigth and abilities (Penal Code,
art.- 59). . However, remuneration must be paid -for the
work done.

The new Prisons Acts deals with the work of
prisoners in articles 63 et seq. The legislative authorities

have devised a set of principles which cause work to be
regarded as a means of vocational training aimed at the

‘déftee Of acceéptanceé of sich consecit in docirine and
case law as a justification in criminal law under ar-
ticle 44, paragraph 4, of the Penal Code.

It is maintained that what is involved is the exercise of

a right, this right being enshrined in civil law, and hence

any illegality is excluded.

If, however, consent is not given, a person who per-
forms a medical experiment is liable to prosecution
under articles 359 ef seg. of the Penal Code (offences
against the person). His only defence would be article
340, paragraph 3, of the Civil Code: the hypothetical
consent of the injured party. However, in that case, the
person charged would have to prove that the injury had
been made in the interests of the injured party and in ac-
cordance with his presumed wish.

7.4, Allied to this problem is that relating to the
possibility of removing tissues or organs from the body
of a deceased person with the object of transplanting
them or for some other equally important therapeutic
purpose.

The use of human organs and tissues has recently
been regulated by Decree-Law No. 553/76 of 13 July
1976 [document No. 36-111]. Under this instrument any

_doctor ‘who removes organs or tissues is liable to im-

prisonment (art. 9 () if it comes to his knowledge, by

" any means, that the deceased person was unwilling to

undergo such an operation.

Furthermore, mutilation or dissection beyond what is
necessary in order to use the tissues or organs removed
is forbidden (art. 7).

In any case, organs or tissues may not be removed un-
til death has been certified by two doctors who are not
members of the team responsible for removal.

Article 8

8.1. Even though the Portuguese Constitution does
not expressly mention cases of slavery, the slave trade
and servitude, there is no doubt about the thinking of
the legislative authorities in this area. Articles 26 and 27
of the Constitution are quite clear: the violation of
moral integrity or security of person is forbidden, and
the right to freedom and security is guaranteed.

These tights are not compatible with the acceptance
of slavery or any form of servitude. For the same
reason, the Penal Code prescribes penalties (title IV,
chap. I: “Crimes against the freedom - of
individnals’’—arts. 328 et seq.) for the crimes of
holding captive (art. 328) and unlawful detention
(art. 330), and other crimes (see arts. 331 ef seq.).

The new draft penal code, special part, also
establishes penalties for the crimes of unlawful restraint
{art. 166) holding in slavery (art. 167) and kidnapping
{art. 168).

8. 2 The crlmmal law states that a person who

4 B 3 e B S 0 res

future reintegration of the offender in society.

All degrading features must therefore be removed
from prison work. The prisoner may attend vocational
training and advanced training courses, and try to deter-
mine the occupation to which he is best suited.

Furthermore, the work must reflect living conditions
outside correctional establishments, thus enabling the
offender to prepare himself for his future life as a free
person. :

8.3. The Act also makes provision for fines to be
paid through the performance of work (Penal Code,
arts, 123 and 124).

The new draft penal code, general part, establishes

the same system in article 48.

However, what is involved is still an obligation stem-
ming from a court dec151on Only the Judge may order
such a procedure. -

8.4. Bill No. 243/]1 on the national defence system
establishes, in articles 35 et seq., the regulations govern-
ing military and civil mobilization.

Article 11 of the text refers to military service and
states that it must be regulated by special legislation.

These regulations were prepared by a succession of
Constitutional Governments, but they are still to be ap-
proved by the Assembly of the Republic (art, 167 (1) of

‘the Constitution) [docurment No. 30]. Under article 1 of

these draft regulations, military service is compulsory
for all citizens, with the exception of those mentioned in
articles 17, 18, 20 and 22, for example.

The text also makes provision for the possibility of
conscientious objection {art. 48), which was the subject
of special regulations prepared by the second Constitu-
tional Government. This text is also in draft form and
has to be considered by the Assembly of the Republic
[document No. 31].

Conscientious objection had, in fact, already been
provided for in the Constitution in article 41, para-
graph 5, and article 276, paragraph 3. The first of these
provisions states: “*5. The right of conscientious objec-
tion shall be recognized, conscientious objectors being
required to perform civilian service for a period iden-

tical with that of compulsory military service™.

8.5 Decree-Law No. 637/74 of 20t November 1974
(amended by Decree-Law No. 23-A/79 of 14 February
1979) [documents Nos. 32-I and IIl defines the prin-
ciples governing conscription. This can be ordered only
in particularly grave circumstances, and covers the
public services and enterprises hsted in article 3 of the
text.

Article 4 defines the conditions for the proclamatlon
of conscription, which may cover all persons over 18
years of age (art. 7).

Decree-Law No. 78/75 of 22 February 1975 [docu-
ment No. 33-1] set up a natlonal c1v1I defence service to

p |
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minimize the damage caused by natural disasters or
emergencies. due_to war_or any other circumstance
representing a threat to, or causing the destruction of,
public or private property or natural resources.

Decree-Law No. 63/79 of 30 March 1979 [docurment

No."33-I1] eétablished “the opérational centre for ¢ivil

defence ~which will increase the effectiveness -of

3. The court shall rule on the application for habeas corpus within
eight days at a hearmg attended by both partles 33

Any person arrested or detained therefore has the
right to lodge an appeal with a court 1n order that the
order h1s release if the detention is unlawful. (Codeuef
Penal Procedure, art. 319.)

.. 2 See Codeof.Penal Proredure.art 316 .

measares-inthisfield:

Article 9

9.1. In accordance with article 27 of the Constitu-
tion:

1. Everyone shall have the right to freedom and security.

2. No one shall be deprived of his freedom except as a result of a
court judgement convicting him of an offence punishable by law by a
prison sentence or as a result of the judicial application of a security
measure.*?

3. An exception to this prmmple shall be deprivation of freedom in
the following cases for a period and on conditions to be laid down by
law:

(¢} Remand in custody, where a person is caught in flagrante de-
licto, or where there is strong evidence that he has wilfully committed
an offence punishable by a major sentence;*

(b) The arrest on detention of a person who has unlawfully entered

_the national territery or against whom extradition or deportatiof pro-

ceedings have been instituted.

4. Any person deprived of his liberty shall be informed without
delay of the reasons for his arrest or detention.?

9.2. With regard to remand in custody, the Constltu-
tion states in article 28:

1. Detention without charge shall be subject 10 a court order within
48 hours confirming or continuing detention. The court shall hear the
reasons for detention, shall inform the prisoner of them, interrogate
him and give him the opportunity to defend himself.?”

2. Remand in custody shall not be continued if it can be replaced by
bail or by a measure of provisional release provided for by law.2®

3. A court order for a measure involving deprivation of freedom or
for its continuance shall be made known immediately to a relation of
the prisoner or to a person in whom he has confidence.?

4. Remand in custody before and after the charge, shall be subject
to the time-limits laid down by law.*®

9.3. The Constitution also established the principle
of habeas corpus, article 31 stating:

1. The remedy of habeas corpus shall be available before a court of
law or court martial, according to the case, against any wrengful use
of power in the form of unlawful detention.*

2. Habeas corpus may be applied for by the prisoner or by any
other citizen qualified to exercise his political rights.*?

2 See Penal Code, a'rts.. 1, 15, 18, 28, 54, '.70,' 113 and 115.

4 See Code of Penal Procedure [document No. 66], arts. 269, 270,
271, 286, 288 and 291.

¥ See latér in the teport the analysis of article 13 of the Covenant.
See article 4 of Decree-Law No. 582/76 of 22 July 1976 concerning the
expulsion of foreigners from the national territory (annexed to the
Code of Penal Procedure). See articles 11, 12, 13 and 14 of Decree-

- Law No. 437/75 of 16 August 1975 concerning-the new legal régime

governing extradition (annexed to the Code of Penal Procedure}.
# See Code of Penal Procedure, arts. 250, 251, 253 and 254,
= Jbid., arts. 250 et seq., 290, 291 (@) and 311.
* Ibid., arts. 270, 273 (g) and 291 (b).
» Jhid., arts. 291 (g).
% Ibid., arts. 273, 308, 309 and 310.
1 'The remedy of hAabeas corpus was regulated under Decree-Law

"No. 320770 of 4 May 1970, which is referred to in the commentary on

article 315 of the Code of Penal Procedure. See also articles 312 and
315 of the Code of Penal Proceduie.

" Under article 323 of the Code of Penal Procedure
any person who does not comply with the decisions
handed down by the Supreme Court of Justice regard-
ing an application for habeas corpus is subject to the
penalties provided for in article 291 of the Penal Code
(see Constitution, art. 210, para. 2).

9.4. In the event of unlawful arrest or detention, a
claim for redress may be filed before a court against all
persons who ordered or carried out such arrest or deten-
tion. (See in particular article 690 of the Code of Penal
Procedure.)

This is laid down, in particular, in articles 21 and 271
of the Constitution. Articles 291 and 292 of the Penal
Code impose penalties for abuse of authority, as in the
case of unlawful arrest or detention. And the Code of
Penal Procedure (arts. 2 and 29) requires the judge to
determine indemnity for the victim, in the event of a
conviction, even if the victim has not applied for such
indemnity.

Article 10

10.1. The new Prisons Act {Decree-Law No. 265/79
of 1 August 1979) [document No. 37-I] contains several
references to the principle that a person deprived of his
or her liberty must be treated with humanity and with
respect for the inherent dignity of the human person (see

.above, sect. 7.2).

The general principles embodied in articles 2 ef seq. of
this instrument are sufficient indication of the new in-
stitutional philosophy embodied in this instrument (see
also arts. 122 et seq., 128 ef seq. and 194 ef seq.).

The protection guaranteed by the law against any
abuse of authority is another example of this. A
prisoner is considered to be a human being who enjoys
his fundamental rights like any other citizen, with the
exception of those rights which the sentence restricts or
even suspends (see art. 4).

10.2. The criteria for committing a prisoner to a cor-
rectional institution must take into account sex, age,
legal status (remanded pending trial, convicted, first of-
fender, habitual offender), length of sentence, physical
and mental condition, special needs regarding treat-
ment, proximity of the family’s place of residence,
together with security, training and labour considera-
tions, which are important for the social rehabilitation
of the prisoner (Decree-Law No, 265/79, art. 11).

The same instrument guarantees (art. 12) complete
separation of detainees according 1o sex, age and legal
status. Separat:on of first offenders from habitual of-
fenders is to be encouraged (see also arts. 13-15).

Information on the Portuguese prison system, sub-
mitted to the French Centre for Comparative Law, is

 Ihid _arts. 313, 314, 317, 318 and 319
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appended to this report and describes the most impor-

tant aspects..of the current régime governing correc:.

tional institutions [document No. 37-I1].

10.3. The new Prisons Act also guarantees o persons
held in custody. pending trial a different system ap-
propriate to their status of non-convicted persons. This
régime is set out in articles 209 er seg. In addition,

These rights are also applicable to foreigners under
article 15_of the Constitution. . e

The Constitution does not restrict the exercise of
these rights in any way (see art. 18, paras. 2 and 3).
- Furthermore; -it-forbids-the extradition and deports
ation of Portuguese citizens from the national territory
(art..23,-para 1)

juveniles held pending trial are separaied from adults
(art. 210, para. 4).**

The main aim of the treatment of convicted prisoners
is their reformation and social rehabilitation, as can
clearly be seen from articles 2, 3, 9, 63, 65, 79, 80 and 83
of Decree-Law No. 265/79.

Convicted persons under 25 years of age receive
special treatment and are interned in detention centres
where they may be given accelerated vocational training
(arts. 201 ef seq.). See also the bill concerning this sub-
ject prepared by the fourth-Constitutional Government
[document No. 37-IIT).

Article 11

11.1. In accordance with article 27, paragraph 2, of
the Constitution, no person may be deprived of hig
liberty except as a result of a court Jjudgement convxctmg
him of an offence punishable by law by a prison
sentence or as a result of the judicial application of a
security measure.

Article 114 of the Penal Code stipulates that no
prison sentence shall be imposed for non-payment of
legal dues, the costs of proceedings or stamp duty (see
also Code of Penal Procedure, arts 642 para. 1, and
640, para. 1).

Article 123 of the Penal Code was amended to bring it
into line with the constitutional provision referred to
above (Decree-Law No. 371/77 of 5 September 1977).
Now only fines for criminal offences may be replaced by
a prison sentence. However, the penalty of deprivation
‘of liberty is applied only as a last resort. A person con-
victed may even be exempted from a penalty if he suc-
ceeds in proving that no blame can be attached to him
for non-payment of the fine.

A prison sentence may never be imposed in p_lace ofa
fine for an administrative or disciplinary offence.

11.2. The law makes no provision whatsoever for the
possibility of arrest simply for non-payment of debts.
Only the perpetration of an act.defined by the law as a
crime can justify the arrest of the person concerned (see
.Penal Code, arts. 1, 8, 15, 27 and 54).

Accordingly, no one may be imprisoned merely on
the ground of inability to fulfil a contractual obligation
(see in particular Civil Code, aris. 817 ef seq.).

Article 12

In accordance with article 44 of the Constitution, the
right to travel and to settle freely anywhere in the na-
tional territory (para. 1), and the right to emigrate or to
leave the national territory and return to it {para. 2} are
guaranteed to every citizen, -

3 The separation of young offenders from adults is also guaranteed
|-|1r this Act fur"- 1 \

Article 13

13.1. Article 23 of the Constitution states:
2. No person shall be extradited for political reasons.

3. No person shall be extradited for crimes which carry the death
penalty under the law of the applicant State,

4. Extradition and expulsion shall be ordered only by a judicial
authority.

13.2. Bill No. 175/1 [document No. 38) submitted by
the second Constitutional Government for consider-
ation by the Assembly of the Republic was intended to
establish temporary regulations governing aliens enter-
ing or leaving the national territory.

It has not yet been considered.

. 13.3. The supervision and control of the entry, tem- _

porary residence and activity of aliens in the national
territory are now the responsibility of the Aliens Ser-
vice, a body directly subordinate to the Minister of the
Interior and set up under Decree-Law No. 494-A776 of
23 June 1976, as amended by Decree-Law No..377/78 of
4 December 1978 [documents Nos. 39-I and II].

The Aliens Service is resporsible for co-ordinating ac-
tivities concerning aliens in Portuguese territory so as to
be able to detect any criminal, dangerous or even

‘political activity which might jeopardize the security of

the State.

It is also responsible for organizing the proceedings
necessary for the possible expulsion of an alien from the
national térritory.

13.4. The expulsion of aliens was dealt with in
Decree-Law No. 582/76 of 22 July 1976.

Expulsion may be ordered only in cases of lllegal en-
try, activity likely to endanger national security, pubhc
order or morality, or political activity without prior
authorization from the Government (art. 1).

However, an alien must not be deported to a country
in which he may be persecuted for political reasons, He
has the right to specify the country in which he wishes
to settle (art. 4).

An expulsion order must be issued by a Judge, follow-
ing a decision on the application subinitted by the Aliens

"Service (arts. 6 and 7).

The costs incurred as a result of the alien’s departure
from the country may be met by the State if he proves
that he is unable to defray them (art. 16).

Penal procedure is applicable in a subsidiary fashion
(art. 15), particularly with regard to the safeguards for
the defence of an alien in respect of whom an appli-
cation for expulsion is made,

The second Constitutional Government decided to
submit to the Assembly of the Republic for consider-
atlon draft legislation on the subject of expulsion, witha

rew todmproving. Decree-Law No. S82/76 of 22 July
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1976. This is contained in Bill No. 176/1, which has not
vet been discussed [document Neo. 41]. :
13.5. BExtradition has also been regulated. Decree-
Law No. 437/75 of 16 August 1975 defined the new
legal system. governing this matter [document No, 42].
Extradition may not be granted, for example, in the
case of a political crime, on grounds relating to the race,

1. Criminal proceedings shall comprise all necessary safeguards for
the defence,

2. Any person charged with an offence shall be presumed innocent
until a conviction has acquired the force of res judicata.

3. The person charged shall have the right to be assisted by counsel
at_all_stages of the proceedings. The cases in which such assistance
shall be compulsory shall be specified by law,**

4. A judge shall have jurisdiction throughout every preliminary in-

religion, natienality or political opinions of the person
whose extradition is sought (art. 3 (e)), in the case of a
military crime for which no provision is-made in or-
dinary criminal law (art. 3 (f}), in the case of an applica-
tion from an emergency court (art. 3 (g)) or when the
person concerned will be subjected to a procedure lack-
ing the necessary safeguards for his defenceor will serve
a sentence in inhuman conditions (art. 3 (4)).

Reference has been made above to the constitutional
provisions on this subject. Decree-Law No. 437/75,
although enacted before the adoption of the Constitu-
tion, fully respects these provisions (see, for example,
arts. 4 and 26 ef seq. of this Decree-Law).

13.6. Article 22 of the Constitution guarantees the
right of asylum to aliens and stateless persons
persecuted as a result of their activities in furtherance of
democracy, social and national liberation, peace be-
tween peoples, or individual freedom and rights, and
provides that the status of a political refugee shall be
defined by law.

To this end, the second Constltutlonal Government
submitted to the Assembly of the Republic draft legis-
tion (Bill No. 173/I) [document No. 43], which
endeavoured to define the formal conditions governing
requests for asylum. )

The Sccialist Party later decided to submit Bill No.
184/1 governing the right of asylum and refugee status
[document No. 44] to the same Assembly.

The fourth Constitutional Government prepared Bill
No. 235/1 on the same subject [document No. 45].

Unfortunately, none of these texts has yet been
discussed.

Article 14

14.1. The principle of the complete equality of
citizenis before the law has already been examined in
connection with article 2 of the Covenant (cf. also In-
troduction, sect. VIII).

It is the responsibility of the c¢ourts, in administering
justice, to ensure the defence of those rights and in-
terests of citizens that are protected by law, to punish
violations of democratic legality and to resolve conflicts
of public and private interests. For this purpose, the
courts are fully independernit vis-@-vis the other sovereign
organs and are subject only to the law (Constitution,
arts. 206 and 208).

Article 6 of the Civil Code, in partmular states that
the courts must not refrain from pronouncing judge-
ment on the pretext of some obscurity in the law or in-
surmountable doubt concerning the facts in dispute.
Moreover, the obligation to obey the law may not be
evaded on the pretext that the content of the applicable
provision of law is unjust or immeoral.

14.2. On the subject of safeguards in criminal pro-

__________ ceedings,-article.32 of the Constitution states:

“VERTi g"tr‘ﬁ"’ém‘d-ﬁre-casemn-whmh-t-lnhnvesﬂgat1on1ha~]l—1nvolve-the——

hearing of both parties shall be specified by law.?

5. Criminal proceedings shall be accusatory in structure, and the
trial shall be governed by the principle that both parties are to be
heard.*’

6. Any evidence obtained through torture, coercion, violation of
the moral integrity or security of person of the individual, or wrongful
interference in private life, the home, correspondence or telecom-
munications shall be null and void.*

7. No case shall be withdrawn from a court which has jurisdiction
under existing law.*

14.3. The accusatory structure of criminal pro-
ceedings imposed by the Constitution implies the ac-
ceptance of a number of principles, which are outlined
below.

(2) Responsibility for instituting proceedings does
not devolve on the court which is to judge the offence.
Under the terms of article 224, paragraph 1, of the Con-
stitution, the Ministério Publicd, and niot the judge, is
competent to institute criminal proceedings.*®

(b) It is the presumption that a charge may be
brought which has the effect of initiating the trial of the
case and the reaching of a decision.*' The judge who is
to deliver the sentence will not be acquainted with the
material evidence in the case until later, so as to
designate a day for the hearing (Code-of Penal Pro-
cedure, art. 400).

This is the procedure followed for the most serious
crimes. For other crimes,*? which are tried by the correc-
tional court at the request of the Parquet, the judge will
not designate a day for the hearing until there is a
presumption, based on the conclusions of . the
preliminary investigation, that there is sufficient
evidence of the responsibility of the person charged
{(Code of Penal Procedure, art. 390, para. 2).

However, there can be no abrogation of ‘the
aforementioned principle, in view of article 2, para-

35 See article 49 of Decree-Law No. 35007 of 13 October 1945 (re-
ferred to in the commentary on article 22 of the Code of Penal Pro-
cedure), and articles 22, 26, 70, 98, 253, 264 and 416 of the Code of
Penal Procedure.

38 See_articles 159, 172 and 330 of the Code of Penal Procedure, and
article 37 of Décree-Law No. 35007 (annexed thereto). See also article
327 of the Code of Penal Procedure and articles 34, 35 and 36 of
Decree-Law No. 35007,

*7 We will examine below the scope of the latter provision.

* See article 2, paragraph 1 (2), of Decree-Law No. 605/75 (text
contained in Decree-Law No. 377/77, both instruments being annexed
to the Code of Penal Procedure), and articles 178, 193, 203, 204,
208-210, 255, 261 and 306 of the Code of Penal Procedure,

* See article 3 of Decree-Law No. 377/77.

*® See also article 1 of Decree-Law No. 605/75 (text contained in
Decree-Law No. 377/77), article 5 of the Code of Penal Procedure,
and article 1 of Decree-Law No. 35007.

4! See articles 349 353, 358 and 365 of the Code of Penal Pro-
cedure.

a2 See article 1 of Decree-Law No. 605/75 (text-contained in Decree-

Law No. 377/77), and articles 62 et seq. of the Code of Penal Pro-
cedure
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graph 1 (b), of Decree-Law No. 605/75 (version given in

_ Decree-Law No. 377/77). Evidence is submitted only at

court hearings (Code of Penal Procedure, art. 530).

{c) It is the charge which determines the subject of

-the proceedings and this in turn delimits the final de-
"~ cisiofi.** In other words, the court may judge, in prin-

ciple, only the facts alleged in the charge.

() To have adequate time and facilities for the

_preparation of his defence and to communicate with

counsel of his own choosing;*?

{c) To be tried wu:hout undue delay (see above, under
section 9.2);

(dD ‘To be tried in his presence, and to defend himself

in person or through legal assistance of his own choos-

14.4." The principle that both parties are to be heard
is set forth several times in the Code of Penal Pro-
cedure. Proclaimed in article 415 of that text, it occurs
again in numerous provisions such as articles 417, 419,
422,423, 429, 433, 435, 443, 465, 467, 468, 530, 533 and
534.

In any hearing, the defence always has the last word.

14.5. The hearing is conducted in accordance with
the following principles:

(@) It shall be public—article 211 of the Constitution
stipulates that court hearings shall be public, except
when the court itself decides otherwise by means of a
substantiated decision, in order to safeguard personal
dignity and public morality or to ensure that it may
function normally.** The sentence must, however,
always be pronounced at a public hearing (Code of

-Penal Procedure, arts. 407, 449 and 534). .

(b) Continuity—the deliberations may not be inter-
rupted and must continue until the case has ended witha
decision (Code of Penal Procedure, art. 414),

(¢) Both parties shall be heard (see section 14.4
above).

(d) Mandatory presence of the accused and his

-counsel (Code -of Penal Procedure, arts. 416, 417 -and

418).4
(e) Evidence at the hedrings shall be given orally

" {Code. of Penal Procedure, arts. 460 and 530).

In addition, the Ministério Piblico makes its
statements to the court, and the accused and his counsel
present their case for the defence, orally (Code of Penal
Procedure, arts. 467 and 533).4¢

14.6. Sentences pronounced miay be annulled in the
event of violation of the law by means of a high court
appeal by the Ministério Piiblico or by the injured party
(Code of Penal Procedure, arts. 473, 525, 536, 645, 646,
647 and 667).

The accused also has the right to appeal against other
court decisions (Code of Penal Procedure arts. 336, 371
and 390, para. 2).

14.7. The law accords the accused further safeguards
for his defence, in partidular, the following rights:

(@) To be informed profiptly and in detail in a
language which he understands of the nature and cause
of the charge against him;*’

* See, in particular, articles 446, 447, 448 and 494 of the Code of
Penal Procedure.
" % See also article 407 of the Code of Penal Procedure.
*3 See article 98, paragraphs 4 and 8, of the Code of Penal Pro-
cedure.
* An exception to this principle is set out in artlcle 532 of the Code
of Penal Procedure.

47 See articles 250, 253 -262, 268, 290, 291 and 311 of the Code of
Penal Procedure.

Ing; to be mmformed i hie does not have legal assistance
of this right; and to have legal assistance assigned to
him, in any case where the interests of justice so require,
and without payment by him in any such case if he does
not have sufficient means to pay for it;*

(e} To examine, or have examined, the witnesses
against him and to obtain the attendance and examin-
ation of witnesses on his behalf under the same con-
ditions as witnesses against him;®

() To have the free assistance of an interpreter if he
cannot understand or speak the language used in
court;*

(g) Not to be compelled to testify against himself or
to confess guilt.>?

14.8. Under article 29, paragraph 5, of the Constitu-
tion, no one may be tried more than once for the same
offence.?? . - -

Article 21 prov1des that citizens un;ustly convicted
have the right to retrial and to compensation for the
damage suffered, on conditions to be laid down by
law. %

* These are the general prmc1ples proclaimed in the
Constitution on the subject of criminal proceedings.

'Leglslators have endeavoured to give effect to these

principles in the provisions of the Code of Penal Pro-
cedure examined above. There is every reason to
believe, therefore, that the legal provisions which we
have described fully comply with article 14 of the Cov-
enant.

Article 15

Article 29 of the Constitution states:

1. No one shall be convicted under criminal law except by virtue of
existing legislation making the action or omission punishable, and no
one shall be subjected to & security measure involving deprivation of
liberty for reasons that do not warrant such a measure under existing
legislation.**

2. The foregoing paragraph shall not prevent the pumshment
within the limits of municipal law, of an action or omission which, at
the time it was commitfed, was regarded as criminal by virtue of the
commonly accepted general principles of international law.

& See articles 254, 255, 261, 327, 335, 352, 363, 370, 371, 379, 380,
391, 404, 406, 415, 416, 423, 425 and 443 of the Code of Penal Pro-
cedure, and article 46 of Decree-Law No. 35007. See also article 49 of
Decree-Law No. 35007, and articles 22 25 and 26 of the Code of
Penal Procedure.

* See the previous footnote and articles 416, 418 and 425 of the
Code of Penal Procedure.

¢ See articles 222, 257, 258, 331, 360, 361 321 384, 393, 394, 422,
429, 433, 435, 443 and 465 of the Code of Penal Procedure.

* fhid., arts, 260 and 425.

a2 Ibrd arts. 174, 254 and 425,

3 Ibid., arts. 148-154,

** Ibid., arts. 673 ef seq. and 690.

55 See articles 1, 5. 15 and 18 of the Penal Code
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3. No senterices or sécurity measures involving clepriva!ion of lib-
erty. shall be applied that are not expressly provided for in ex1stmg
legislation.®¢

4. No one shall be subjected to 2 sentence or security measure in-
volving deprivation of liberty that is more severe than those provided

_..for at the time the act was committed, Criminal laws more favourable
to the offender shall apply retroactively.®’

equately reflect the concern which was felt by legislators
about questions of this type even before the new Con-
stitution had entered into force.

Article 16

Under article 66 of the Civil Code, recognition as. a
person before the law is acquired at the time of a com-
plete and live birth and ceases only with death (Civil
Code, art. 67),

Article 70 states that the law shall protect.individuals
against any unlawful attack or threat of attack on their

security of person or their existence as a person.

All citizens are accordingly entitled to their legal per-
sonality, which must be accorded to them in all places.**

i

Article 17

17.1. Under article 33 of the Constitution:

1. Everyone shall have the right to his personal identity, to his good
name and reputation, and to privacy in his personal and family life.

2. Effective safeguards against the wrongful use, or use contrary to

human dignity, of information concerning persons and families shall
he provided by law

The rights relatmg to recogmtlon 4s a Person are pro-
tected under civil law even after death (Civil Code, arts.
70 and 71), in particitlar, the right to have a name (art.

“72), the right to a good reputation (art. 79), and the

right to privacy in his personal life (art. 80).

17.2. Article 34 of the Constitution states:
1. The individual’s home and the privacy of his correspondence
and other means of private communication shall be inviolable.**

2, A citizen’s home shall not be enterad against his will except by
order of the competent judicial authority, and in the cases and in ac-
cordance with the forms laid down by law.®

3. No one shall enter the home of any person at night without his
consent,®!

4. Any interférence by a public authority with correspondence or
telecommumications, apart from in the cases laid down by law in con-
nection with criminal procedure, shall be prohibited.®*

Portuguese legislation provides that, according to the
seriousness of the offence, the investigation may be of a
preliminary or. preparatory nature.

# See articles 54, 85 and 115 of the Penial Code. See also article 3¢
of the Constitution concerning limits on sentences and security
measures. ’

51 See article 6 of the Penal Code. .
%8 See article 30 of the Constitution and articles 122 ef seg. of the

, Civil Code concerning juridical incapacity provided for by law.’

3¢ See articles 75-78 of the Civil Code.
6 See article 294 of the Penal Code. ‘
8! See article 204 of the Code of Penal Procedure..

¢ See articles 208 e seq. of the Code of Penal Procedure, in par-
ticular article 210. However, such action may be ordered only in

") ] P FUVRRE. Y. I W 3y
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The preliminary investigation procedure was estab-
lished .under Decree-Law No. 605/75 of 3 November
1975 and subsequently modified under Decree-Law No.
377/71 of 6 September 1977.%% It is initiated only when
the offence is punishable by a penalty provided for in
article 56 and article 57, paragraphs 2 and 3, of the
Penal Code, unless the accused has been arrested {Penal

by the judge.
A preparatory investigation is conducted in all other
cases (art. I, para. 3).

The preliminary investigation is conducted by the
Ministério Publico, which must, however, request per-
mission from the examining judge in order to carry out
searches, seizures, post-mortems, inspections or ex-
aminations which may offend the sense of decency of
the person under investigation (art. 2, para. 1 (a)).

The preparatory investigation is always conducted by
the examining judge, as required by article 32, para-
graph 4, of the Constitution.

Thus, only the examining judge may order that a
citizen’s home should be entered.

17.3. Under article 32, paragraph 6, of the Constitu-
tion; -any evidence-obtained through torture, coercion,
violation of security of person or moral integrity, in-
dividual or wrongful interference in private life, the
home, correspondence or telecommunications is null
and void.

It may not therefore be cons1dered by the court, nul-
lity (Code of Penal Procedure, art. 98, para. 1), or at
any rate a procedural irregularity (ibid., art. 100), being
involved.

17.4. The Penal Code contains provisions, in title IV
(Crunes against persons), chapter V {crimes against

honour), concerning defamation (art. 407), slander and

libel (art. 409) and abuse (art. 410).

Furthermore, the Press Act (Decree-Law No.
85-C/75 of 26 February 1975, amended by Decree-Law
No. 181/76 of 9 March 1976 and Act No. 13/78 of
21 March 1978)%* defines civil and criminal responsi-
bility arising from unlawful acts committed through the
medium of the press or any other means of publication
(see, for instance, arts. 24 et seq. of Decrze-Law No.
85-C/75). This declaration of responsibility is aimed at
preventing any infringement of the legal rights protected
by law, in particular, the rights relating to recognition as
a person.

Article 18

18.1. Article 41 of the Constitutibn deals with the
problem of freedom of conscience, religion and wor-
ship. It stipulates:

1. Freedom of conscience, religion and worship shall be inviolable.

2. No one shall be persecuted, deprived of rights or exempted from
civil obligations or duties because of his convictions or religious prac-
tices. -

3. The churches and réligious communities shall be separate from
the State and shall be free to organize and exercise their own
ceremonies and worship.

o3 These two texts are annexed to the Code of Penal Procedure.
¢ This Decrée-Law is annexed to the Penal Code, in the commen-

——— e tory on-articled07 of that Code [docuuments Nos. 481 Hand II.
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4. The freedom to teach any religion within its own denomination
and the use of its own means of public information for the pursuit of

its activities shall be safeguarded.

5. The right of conscientious objection shall be recognized, con-
scientious objectors being required to perform civilian service for a
period identical with that of compulsory military service,

In addition, article 43 of the Constitution states:

2. The State shall not arrogate to itself the right to plan education
and culture in accordance with any phﬂosc)phlcal aesthetic, political,
ideological or religious guidelines.

3. Public education shall not be denominational.

18.2. Act No. 4/71 of 21 August 1971 [document No.
46], which promulgated the basis for religious freedom,
is still partly in force.®® It also affirms the separation of
the State and the various religious faiths (art. II,
para, 1), the equality of treatment of the latter (art. II,
para. 2), the fresdom to have or to adopt a religion ora
belief of one’s choice (art. III (@)}, and the freedom to
manifest one’s religion or belief (art. III (§)), both in
public and in private, through worship and the per-
formance of rites, practices and educa‘non (art. 11 {¢)

and (d)).

No one shall be obliged to declare whether or not he
‘hasareligion-ortoreveal thereligion-which he professes
(art. IV, para. 1). No one may be persecuted, deprived
of or exempted from a duty by reason of his religious
beliefs, which may never justify discrimination in access
to public posts (art. IV, para. 2).

. The freedom of assembly for the joint practice of
worship and the performance of rites is assured (art. V).
- Chapter III (régime relating to religious faiths) of Act
No. 4/71 concerning recognition of their juridical per-
sonality has, however, been abrogated by Decree-Law
No. 594/74 of 7 November 1974, which will be con-
sidered in connection with article 22 of the Covenant.

18.3. In the light of article 43, paragraph 3, of the
Constitution, there is no doubt that article VII of Act
No. 4/71 has been abrogated by the entry into force of
the new Constitution.

As a result, the freedom of parents®® to ensure that
their children receive a religious and moral education in
keeping with their own beliefs can be fully respected.

For this purpose article 1878 of the Civil Code pro-
vides that it is the responsibility of the father and
mother to direct the education of thejr children. Fur-
thermore, article 1885 of the Code states that it is the
responsibility of the father and mother to promote the
physical, intellectual and moral development of their
children. With regard to religious education, however,
the father and mother may take decisions only with
regard to their children aged under 16 years (Civil Code,
art. 1886).

18.4. The Constitution also confirms the freedom of
cultural creation. Article 42 reads:

1. Intellectual, artistic and scientific ereation shall be unrestrir_:é_ecl.

" 2. This freedom shall include the right to invention, production and
dissemination of scientific, literary or artistic works, including legal
protection of copyright.

As an important manifestation of the right to

freedom. of thought, intellectual creation.is now pro- _

tected by Decree-Law No. 46980 of 27 April 1966,
known as the Copyright Code [document No. 47].

Article 19

e ‘”*"l'“*ﬂ’l&*fTeEdom'tO‘!eaT‘ﬂ“aﬂd teaeh—shall—be"safeguardedm—w-ﬂ-g-j—-ﬂfhe—emlsnmnm-—aiso @mn‘[_’ee‘s‘ﬁ'e'e-dom—of—

expression and information. In this connection ar-
ticle 37 states:
1. Everyone shall have the right to express and make known his

thoughts freely by words, images or any other means, and to obtain
information without hindrance or discrimination.$

2. The exercise of these rights shall not be prevented or restricted by
any type or form of censorship.®®

3. Offences committed in the exercise of these rights shall be
punishable under ordinary law, the courts of law having jurisdiction
to try them.s® )

4. The right of reply shall be equally and effectively guaranteed to
all natural and juridical persons.™

However, the authors of the Constitution went fur-
ther, knowing that there could never be real freedom of
expression and information without the: simultaneous
affirmation of freedom of the press. Article 38 of the

Constitution states:

[. Freedom of the press shall be safeguarded.”

2, Freedom of the press shall invelve freedom of expression and
creation for journalists and literary contributors and a place for the

‘former in giving ideological orientation to information organs not

belonging to the State or to political parties, without any other group
or category of workers having power to exercise ¢ensorship or prevent
free creativity.™

3. Freedom of the press shall involve the right to found newspapers
and any other publications without pr1or administrative authority,
deposit or qualification.™

4. Periodicals and non-peripdical publications may belong to any
non-profijt-making bodies corporate, journalistic enterprises and
publishing houses in company form or natural persons of Portuguese
nationality.™

5. No administrative or fiscal system, credit policy or foreign trade
policy shall affect the freedom of the press, directly or indirectly, and
the means necessary to protect the independence of the press against
political and economic powers shall be safeguarded by law,’*

6. Television shall not be privately owned.

7. The public information media, in particular those belonging to
the State, shall be regulated by law through an information statute.

19.2. The authors of the Constitution sought to
guarantee the independence of the press against political
and economic power. That was the reasoning behind ar-
ticle 39 of the Constitution, which reads:

1. Public information media belonging to the State or to bodies
directly or indirectly subject to its- economic control shall be used in

such d way as to safeguard their independence of the Government and
public administrative authorities.”

€7 See article 1, concerning the right of information of Decree-Law
No. 85-C/735, of 26 February 1975 (Press Act), which is referred to in
the commeintary on article 407 of thé Penal Code.

¢ See article 4 of the Press Act.

¢ See article 36 of the Press Act and, earlier in the text, the analys1s
of article 17 of the Covenant,

™ See Press Act, arts. 16, 53 and 54.

" Ibid., arts. 4, 5, 6, 8, para. 2, and 71.
"2 Ibid., arts. 22 and 23.

» Ibid., art. 7.

: _ :  Ibid.
¢ See article 293, paragraph 1, of the Constitution. ** See Press Act, arts. 8 and 9.
58 Seearticle 124 ol the Civil Code concerning euardians. 6 Thid.
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2. The possibility of expressing and confronting the various cur-

rents_of opinien in the public information media referred te in the

foregoing paragraph shall be safeguarded.”™

3, In the public information media referred to in this article there
shall be established information councils comprising proportionate
numbers_of representatives. appointed by those political parties that
hold seats in the Assembly of the Republic.”™

4. The information councils shall have powers to secure a general

legislative collaboration (art. 6), the right to testimony
(art. 7),the rights of broadcasting, reply and control of
the information media belonging, directly or indirectly,
to the State (art. 8).

Article 20

——+———grientation-in keepmg-witirideological-plurality-2

19.3. Earlier in this report emphasis has already been
placed on the protection which the law establishes for
the rights relating to recognition as a person, particu-
larly the right to honour and to a good name (see
sect. 17.4 above).

Apart from the provision relating to crimes against
honour in the Penal Code, the law sought to limit the
freedom of the press in view of its influence and nature

-and in order to prevent abuses or even interference in

the private life of citizens..
Article 4 of the Press Act affirms in this connection:

1. Freedom to express thought through the press shall be exercised
without any subordination to any form of prior censorship, authoriza-
tion, deposit or qualification.

2. Restrictions on the freedom of the press shall be imposed solely
on the basis of the provisions of this Act and those imposed by general

“ and military legislation with a view to'safeguarding the moral integrity

of citizens, guaranteeing the objectivity and truth of information, and
defending the public interest and the democratic order,

3. The discussion and criticism of poiitical, social and religious
doctrines, the laws and acts of the sovergign organs and the public ad-
ministration, and the conduct of its agents shall be lawful if under-
taken in accordance with the present Act.

That ‘was the reason underlying the drafting of ar-
ticles 24-36 (chap. II[—Forms of responsibility) of the
Press Act. Besides civil liability, provision was made for
criminal liability in the case of offences involving abuse
of freedom of the press.

Nevertheless, it is always for the courts to establish

whether an offence has been committed and to deter-
mine the appropriate penalties (see Press Act, arts. 36 et
seq.). )
19.4. Freedom of expression also comprises the right
to express one’s political convictions, Criticism is
always salutary in democracy, and no one should be
harassed on account of his opinions.?’

In this connection the Constitution establishes the
right of opposition.®’ In accordance with article 117,
paragraph 2: “Minorities shall have the right of
democrati¢ opposition in conditions laid down by the
Constitution®’.

Act No. 59/77 of 5 August 1977 [document No. 50]
defines the scope of this right. Embodying the new
Statute concerning the right of opposition, this Act pro-
vides inter alia, for the following rights: the right to in-
formation (art. 3), the right to participation (art. 4}, the
right to prior consultation (art. 5), the right of

" See Press Act, art. 7.

& See Act No. 78/77 of 25 October 1977 [document No. 49] arts, §
and 2. )

7 See, in particular, articles 4, 5, 7 and 9 of Act No. 78/77, which
created the information councils and defined their structure and com-
petence. ‘

i See section 21 1 below (analysis of article 45 of the Constitution).

crime of incitement to war and of exposing Portiuguese
citizens to reprisals.

In addition, the new draft penal code, in its special
part (title II), provides for crimes against peace and
humanity (arts. 192-197):

These include incitement to war (art. 192), the induce-
ment of members of the Portuguese armed forces to
commit unlawful acts against foreign countries (art.
193), the recruitment of mercenaries {art. 194}, genocide
(art. 195), and war crimes against civilians, wounded
and sick persons, and prisoners of war (art. 196).

Decree-Law No. 234-A/76 of 2 April 1976 [document
No. 51] further stipulates that the political parties and
their members shall be immediately punished with
suspension of their right to access to television and radio
for the dissemination of electoral propaganda if they
use, during election ¢aripaigns and in the exercise of
this right, expressions or images which may constitute
the crime of defamation, slander, libel or insults, con-
tempt of the democratic institutions and their legitimate
representatives, appeals for disorder or insurrection, in-
citement to hatred, violence or war, or appeals which
may endanger public order, social security or
democratic normality.

20.2. The Penal Code punishes incitement or insti-

-gation to commit a crime against the security of the State

(art. 171), incitement or instigation to collective dis-
obedience (art. 174),** sedition (art. 179) and riotous

"assembly (art. 180).

It is therefore difficult for incitement to hostility or
violence to remain unpunished. Moreover, an appeal to
national, racial or religious hatred always comprises an
attack on the established democratic and constitutional

-legality, and will involve one of the -acts declared

punishable by the Penal Code.?**

It should be borne in mind that Portugal bases its in-
ternational relations on the principle of the peaceful set-
tlement of international disputes and that- it supports
general, simultaneous and controlled disarmament, the
dissolution of political and military blocs, and the

. establishment of a system of collective security with a

view to instituting an international order capable of en-
suring peace and justice in relations among peoples (see
Constitution, art. §).

Article 46, paragraph 1, of the Constitution states:
“‘Citizens shall have the right to form associations freely
and without requiring any authorization provided that
such associations are not intended to promote violence
and that their objectives are not contrary to the cr1m1na1
law™’,

%2 See in particular paragraph 4 of this article: ““Any person ad-
vocating political struggle through violence or hatred shall be pun—
ished’’.

# In particular in the light of provisions such as that contamed in

. Seaalsa-articles-247-"48-and-290-(3} of. the Constitution———————article-dlparagraph 2 —af the Constitution

2= F—Article—48—of-the-Penal-Code-establishesthe——— -
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Article 21 _
" 21.1. Article 45 of the Constitution establishes the
right of assembly and the right to demonstrate:

1. Citizens shall have the right to meet peacefully and without
arms, even in public places, without requiring any autherization.
2. The right of all citizens to demonstrate shall be recognized.

tended to promote violence and that their objectives are not centrary
to the criminal law.*

2. Associations may pursue their’ objectwes freely without in-
terference by any public authority. They shal] not be dissolved by the
State and their activities shall not be suspended except by judicial de-
cision in the cases provided for by law.®*

3. No one shall be obliged to join an assoc1at:on or forccd by any
means {0 remain in an association.**

T T Deécree-Law No. 406774 of 29 Auigust 1974 [docu-

i ment No. 52], prepared by one of the first Provisional
Governments, contains the new provisions concerning
the right of assembly. '

Article 1 of this text guarantees to all citizens the free
exercise, without need for authorization, of the right of
peaceful assembly in places that are public, open to the
public or private, for purposes not contrary to the law,
morality, the rights of physical and juridical persons, or
public order and peace.

Nevertheless, two days’ notice must be given by the
organizers of assemblies to the prefect (Civil Governor)
or mayor (President of the Chamber) (art. 2).

The authorities may interrupt meetings, assemblies,
demonstrations or marches in places that are public or
open to the public only by reason of acts which are con-
trary to the law or morality or which seriously and effec-
tively disturb public order and peace or the free exercise
of individual rights (art. 5).

The authorities shall take all necessary measures to
prevent any interference through counter-demon-
stratlons (art .

No agent ‘of the authorities may be present at
meetings taking place in closed premises unless a prior
-application has been submitted by the organizers for
this purpose (art. 10).

Appeals may be lodged against decisions by the
authorities contravening the provisions of this instru-
ment (art. 14). It is for the courts to decide whether an
appeal is justified.

Article 15 establishes the penalties applicable to per-
sons who contravene these provisions. Any authority
which illegally prevents, or seeks to prevent, the free ex-
ercise of the right of assembly will be liable to the pen-
alty provided for in article 291 of the Penal Code
(abuse of authority), lrrespectwe of disciplinary respon-
sibility. -

Counter-demonstrators. will be liable to the penalty
provided for in article 329 of the Penal Code (physical
“coercion).,

The organizers of demonstrations, meetings, as-
semblies or marches which contravene the provisions of
this text are guilty of the crime of aggravated dis-
obedience (Penal Code, art. 188)..

Article 22
22.1. Provision is made for freedom of association in
article 46 of the Constitution:

1. Citizens shall have the nght to form assocxatlons freely and

are-net-in

47ATiied, military-type, militarized- 0T para-military associations
outside the aegis of the State and the armed forces, and organizations
which adopt fascist idealogy shall be prohibited.*

Freedom of association had already been regulated by
Decree-Law No. 594/74 of 7 November 1974, which
was prepared by one of the first Constitutional Govern-
ments. It is still in force (see Constitution, art. 293,
para. 1), since it is entirely in keeping with the Constitu-
tion.

22.2. Freedom of association also includes the right
to establish, or become a member of, political parties.
On this subject, the Constitution states (art. 47):

1. Freedom of association shall include the right to establish or join
political associations or parties and through them to contribute in a
democratic manner to formation of the will of the people and to the
organization of political power.*

2. No one may be a member of more than one political party
simultanecusly or be deprived of exercise of any right because of
membership, or cessation of membership, of a lawfully constituted
party.ﬂ

3. Without prejudice to the philosophy of ideology underlying their
programme, political parties shall not use names that contain terms
directly related to religion or Church or use emblems that may be
mistaken for national or religious symbols.

Political parties were also the subject of legislation
under one of the first Constitutional Governments.
Decree-Law No. 595/74 defined the principles govern-
ing their activities.

This instrument recognizes such parties as having
legal personality and capacity (art. 1, paras. 2 and 6),

and no prior authorization is required to establish them

(art. 5, para. 1). It nevertheless requires a membership
of at least 5,000 citizens for registration with the
Supreme Court of Justice (art. 5, paras. 2 and 3).

Political parties must observe the principles relating
to democracy (art. 7), propaganda (art. 8), direct
association (art. 15) and single membership (art. 16).
They may be dissolved only by judicial decision
(art. 21}, under the conditions set out in that article.

22.3. The Constitution a.lso estabhshes trade union
freedom (art. 57):

# See articles 158 and 167 of the Civil Code and articles 1, 3, 4 and
6, paragraph 2 {d) and (e}, of Decree-Law No. 594/74 of 7 November
1974 [document No, 53-1] containing the new provisions on the right
to freedom of association.

¥ See article 6 of Decree-Law No. 594/74 and articles 158-A and
182 of the Civil Code,

* See article 2 of Decree-Law No. 594774, ]

"7 See article 3 of Decree-Law No. 594/74 and articles 274 and 275
of the Constitution.

38 See articles 3, paragraph 3, 40, 117, 154, 190, 246 and 290 (i) of
the Constitution, and- -article 2 ‘of Decree-Law No. 595/74 of
7 November 1974 [document No. 53-I1].

9 See article 270, paragraph 2, of the Constltutmn and artlcle 16 of
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1. Workers shall enjoy freedom to form trade unions, the condition
and safeguard for establishing their unity in the defence of thejr rights
and interests.®® )

2. In the exercise of trade union freedom, workers are expressly
guaranteed the following without discrimination'

(b) Freedom of membcrsh;p, no worker hemg requrred to pay dut:s
to a union of which he is not a member;**

23.2. The Constitution covers family matters, mar-
riage-and filiation in article 36: . :

1. Everyone shall have the right to found a family and to marry on
terms of complete equality.

2. The conditions for, and effects of, marriage and its dissolution,
through death or divorce, shall be determined by law, without regard
to the form of solemnization.

(¢) Fresdom in the organization and internal regulation of trade
union associations;*

(d) The right to engage in trade union activity within an
enterprise.®

3. Trade union associations shall be governed by the principles of
democratic organization and management, based on the regular elec-
tion of governing bodies by secret ballot, which shall not require any
althorization or ratification, and on the active participation of the
workers in all aspects of trade union activity.®*

4. Trade union associations shall be independent of employérs, the
State, religious faiths, political parties and other political associations.
The law shall define the safeguards of this independence, which is the
basis of working class unity.*®

5. Tn order to ensure unity and dialogue among the various currents

of opinien which may exist in trade unions, workers are guaranteed

the right to express different views within trade unions in the cases and
forms laid down in the statutes.

‘6. Trade union associations have the right to establish relations
with, and join, international trade union organizations.

22.4, By Act No. 45/77 of 7 July 1977 {document
No. 56] Portugal stated its intention of ratifying Con-
vention No. 87 of the International Labour Organisa-
tion concerning trade union freedom. Since the Conven-
tion has been approved for ratification, this Act sets out

the necessary.conditions for its future entry into force at
the domestic level (see Constitution, art. §).

Article 23

23.1, The right of the family has recently been re-
vised considerably by Decree-Law No. 496/77 of
25 November 1977, which brought civil legislation into
line with the new constitutional provisions {see Con-
stitution, art. 293, para. 3).

An aitempt has been made to describe most of the
amendments made in the report on articles 10-12 of the
International Covenant on Economic, Social and
Cultural Rights.

A copy of the first draft report prepared by the
Ministry of Justice is therefore annexed to the present
report [document No. 57]. It deals basically with the
right of the family and the right of minors, except with
regard to the dissolution of marriage, which will be
discussed subsequently.

% The exercise of trade union freedom was regulated by Decree-
Law No. 215-B/75 of 30 April 1975 [document No. 54-I, as amended
by Decree-Laws Nos. 773/76 of 27 October [docuntent No. 55-I1} and
841-B/76 of 7 December 1976 [document No. 54-II]. Employers’
associations were rcg‘ulated by Decree-Law No. 215-C/75 of 30 April
1975 [document No. 55).

%! See Decree-Law No. 215-B/75, arts 3, 4 and 10.

52 See Decree-Law No. 215-B/75, arts. 16 and 21, and the firial ar-

" ticle in the text contained in Decree-Law No. 841-B/76.

9 See Decree-Law No. 215-B/75, arts. 13 and 17.

? See Constitution, arts. 55 and 56, and Decree-Law No. 215-B/75,
arts. 25 ef seq.

*3 See Decree-Law No 215-]3/75 arts. 13 and 17

B )77 M- R 18 —= -

—————Code;~art 1678, para.- 3

3~Spouses-shall-have_equal rights-and-duties-with_regard_to_civil
and political capacity, and the mainténance and education of their
children. -

4, Children born out of wedlock shall not for that reason be sub-
jected to any discrimination; discriminatory designations of filiation
shall not be used by the law or by government departments.

5. Parents shall have the right and duty to bring up their children.

6. Children shall not be separated from their parents unless the lat-
ter fail to perform their fundamental duties towards them, and then
only by judicial decision.

The right of filiation is examined in detail in the study
“Filiation in the reform of the Portuguese Civil Code of
25 November 1977°°, published in the Bulletin of the
Ministry of Justice, No, 285. We shall therefore refrain
from making a further analysis of the subject, which
would be superfluous since a copy of this study is ap-
pended to the present report [document No. 58].

23.3. Some of the amendments introduced into civil
law as a result of the new constitutional provisions
naturally concern the effects of marriage on the persons
and property of the spouses (see Civil Code, book IV,
chap. IX, title I1, arts. 1671 et seg.).

Article 1671 of the Civil Code, for example, states
that marriage is founded on the equal rights and duties
of the spouses and that the management of the family is
their joint responsibility.

Spouses are joined by the duties of respect, fidelity,
cohabitation, co-operation and assistance (arts. 1672 ef
seq.), They must both fulfil the responsibilities of fam-
ily life according to their respective possibilities, in par-
ticular through the allocation of their resources to these
responsibilities, work in the home or the maintenance
and education of their children (art. 1676).

Each spouse keeps his or her surname, but he or she
may add the surnames of the other spouse, up to a max-
imum of two surnames (art. 1677). :

"Each spouse may pursue an occupation or- act1v1ty
without the consent of the other (art. 1677-D).

Each Spouse manages his or her own property (art.
1678).%7

Each spouse may léwfully contract debts without the
consent of the other spouse (art. 1690).

.As can be seen, the law has established a régime of
full equality between the spouses during marriage.

“ Let us now turn to the law-maker’s views of separ-
ation or the dissolution of marriage.

23.4. Either spouse may apply for the simple legal
separation of property if he or she is in danger of losing
his or her possessmns owing to improper management
by the other spouse (art. 1767).

$7 The joint possessions of the married couple are in the ordinary
way, managed jointly by both of them. Other forms of management
cannot be undertaken wrthout the consent of both spouses (Civil
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The provisions concerning divorce are applicable,

. mutatis mutandis, to the legal separation of persons.and

property (art. 1794).
Divorce (arts. 1773 et seg.) may be applied for

~ simultaneously by both spouses (divorce by mutual con-

sent) or by one of them against the other (divorce by
enforced consent) (art. 1773).

In the former case (arts. 1775 ef seq.), the spouses
must have been married for over three years (art. 1775,
para. 1). They are not required to reveal the reasons for
divorce but they must agree on maintenance, if needed
by one of the spouses, on the exercise of parental
authority with regard to their minor children, on what is
to be done with the family home (art. 1775, para. 2).

A contested divorce can be applied for only if the
other spouse is guilty of culpable neglect of his or her
conjugal duties and such neglect, by reason of its
seriousness or frequency, makes life together imposs-
ible. However, the court must take into account any
blame which may be attributable to the party requesting
the divorce and the degree of education and moral sen-
sibility of the spouses (art. 1779).

A contested divorce may also be applied for on the
following grounds (art. 1781):

(@) Actual separation for more than six eonsecutlve
years (see art. 1782);

(b) Absence of the other spouse, without any word,
for more than four years (see art. 1783);

(¢) Deterioration in the mental faculties of the other
spouse lasting for more than six years and of a suffi-
ciently serious nature to make life together impossible
(see art. 1784).

It is felt that the provisions mentioned above ad-
equately reflect the legislative authorities’ respect forthe
complete equality of the spouses. Even in the case of
separation or dissolution of marriage, this principle is
respected

Article 24

24.1. An account of the measures guaranteed by the
law for the protection of children was given in the report
concerning the International Covenant on Economic,
Social and Cultural Rights annexed to this report [docu-
ment No. 57].

The next point to be considered is therefore the na-
tional law concerning the right to a name.

Article 72 of the Civil Code establishes the right to a
_name and stipulates that a person has the right to use his
name and to take action to prevent anyone else using it
unlawfully.

Article 1875 of the Code states that a child must use
the surnames of the father and the mother or one of
them alone.

The Civil Registration Code [document No. 60] in
turn affirms that the registration of birth and filiation is
compulsory (arts. I and 2). Births must be announced

'within 30 days, by the father or mother for example,

under penalty of prosecution (arts. 117, 118 and 119).%*

28 Qpp articles LRO3 o2 (2] and 1826 oF sey. of the Clivi]l Coade-

The law thus guarantees the right of a child to a
name, and.where necessary the.possibility of legal action
to determine maternity or paternity.

24.2. The Constitution also provides for the right to
nationality.® -Article—4-states: - ““All - persons-are- Por-
tuguese citizens who are considered as such by law or

der.an-international convention.””

Act No. 2098 of 29 July 1959 [document No. 61],
which is still partly in force, contains the provisions on
this subject. Article I states that all persons born in Por-
tuguese territory are Portuguese nationals if they are:

(2) Children of a Portuguese father;

() Children of a Portuguese mother and an
unknown father who is stateless or of unknown na-
tionality;

(¢) Children of unknown parents who are stateless or
of unknown nationality;

(d) Children of an alien father, unless he is in the ser-
vice of the State of which he is a national;

{e} Children of an alien mother, unless the mother is
in the same position as that referred to in the preceding
paragraph, and of an unknown father who is stateless or
of unknown nationality.

In addition, all children born in foreign territory of a
Portuguese father or mother, if he or she is in the service
of the Portuguese State, are Portuguese (art. II).

The law therefore places no restriction on the right of
every child born in Portugal or born of Portuguese
parents to possess Portuguese nationality.

Article 25

25.1. Article 48 of the Constitution states:

1. All citizens shall have the right to take part in political life and
the control of the country’s public affairs, either directly or through
freely elected representatives, '

2. There shall be universal, secret and equal suffrage for all citizens
over the age of 18 years, subject to incapacities as provided for in
general Jaw. Its exercise shall be personal and constitute a civil duty.'*!

3. Every citizen shall have the right to objective information about
the acts of the State and other public bodies and to.be informed by the
Government and other authorities of the management of public af-
fairs.

4, Every citizen shall have the right of access to public office in
equal and free conditions,'*?

Furthermore, in accordance with article 112 of the
Constitution, ““The direct and active participation of
citizens in political life is a condition and a fundamental
instrument for consolidation of the democratic
system.’’

25.2. The general principles of electoral law are set

"~ out in article 116 of the Constitution:

% Cf. article 30, paragraph 4, of the Constitution.

' See articles 1-3, 47, 111, 112, 216, 246 and 308 of the Consti-
tution.

"9 See article 116 of the Constitution and articles 1-7 and 79 et seq
of Act No. 14/79 (below, in the text).

192 Seachoweverarticle 308-of-the-Constitution
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. Direct, secret and regular elections shall be the general rule in ap-
pomtmg the members of the elected sovereign organs, the auto-
nomouns regions and the local authorities.'®

2. The registration of electors shall be compulsory . . . There shall
be a single registration system for all efections by direct universal suf-
frage 194 B

3. Election campaigns Shall be governed by the followmg prin-
ciples:

analyses of articles 2, 3, 14, 18, 20 and 24 of the Cov-
enant).

The Constitution guarantees full equality of citizens
before the law and prohibits any discrimination, in par-
ticular as regards sex, ancestry, race, language, place of
origin, rehglon p011t1cal or ideological beliefs, educa-
tion, economic situation or social status (see Constitu-

—— (@) Freedom of propaganda;’

(b} Equality of opportunity and treatment for the various can-
didates;'®

(¢} Impartiality towards candidates on the part of public
authorities; ™"

{ch Supervision of vote-counting.'®

4. Citizens shall have the duty to collaborate with the elections ad-
ministration in the form laid down by the law.

5. Votes cast shall be converted into effective suffrages in ac-
cordance with the principle of proportional representation.'*®

6. The courts shall be competent to judge the validity of electoral
acts.!'®

Article 26

The principles of the law in this sphere have already
been considered in this report (Introduction, sect. VIII,

123 The electoral régime for the autonomous bodies is regulated by
Decree-Law No. 701-B/76 of 29 September 1976 (amended by Decree-
Laws Nos. 757/76 of 21 October, 765-A/76 of 22 October, 778-D/76
of 27 October, 778-E/76 of 27 Octaber and 841-A/76 of 7 December
1976). The electoral law for the Assembly of the Republic was ap-
proved by Act. No. 14/7% of 16 May 1979 [documents Nos, 62-I and
.

¢ The law on electoral registration was set out in Act No. 69/78 of
3 November 1978 (amended by Act No. 72/78 of 28 December 1978
and Act No, 4/79 of 10 January 1979) [a’ocumen! No 63] See amcles
2-5 of Act No. 69/78.

‘o5 See article 54 of Act No. 14/79.

o6 Act No. 71/78 of 27 December 1978 [docunment No. 64} set up
the National Election Comimission, an independent body under the
Assembly of the Republic. The terms of reference of the Commission
are set out in article 5 of this Act. See Act No. 71/78, art. 5, para. 1
(&), and Act No. 14/79, arts. 56 &f seq.

197 See Act No. 14/79, art. 57.

195 See Act No. 71/78, art. 5, para. 1 (f1).
1% See Act No. 14/79, art. 16.

19 fhid., art. 118.

tion, art. 13)-

The legislative authority has sought to guara.ntee
everyone equal and effective protection against any at-
tempt at discrimination (ibid., arts. 18 and 20). Any per-
son may appeal to the courts for the defence of his
rights; he may not be refused justice for lack of means.

The decisions of the courts are, moreover, binding on
all public and private bodies and prevail over those of
any other authority (ibid., art. 210).

These are clear indications of the legislative
authority’s observance of article 26 of the Covenant.

Article 27

There are in Portugal virtually no ethnic minorities;
except perhaps the Gypsy population, which is almost
fully assimilated into the community.

There are, however, religious minorities, comprising
the Jewish, Muslim, Protestant and many other com-
munities, but their right to worship and practice their
own religion is fully recognized, as has already been
peinted out in connection with article 18 of the Cov-
enant (see also Constitution, art. 41).

As regards lmgulstlc minorities, perhaps the only
identifiable case is a dialect of the north-eastern part of
the country, Mirandés, which the State is endeavouring
to preserve on account of its ancient and mysterious
origin. In this purpose, however, it is merely abiding by
the principle set out in article 78 of the Constitution:
““The State shall preserve, defend and enhance the
cultural heritage of the Portuguese people”
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1. Act No. 1/74 of 25 April 1974 .
2. Decree-Law No. 171/74 of 25 April 1974
3. Decree-Law No. 173/74 of 26 April 1974
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6. Decree-Law No. 175/74 of 27 April 1974
7. Act No. 2/74 of 14 May 1974
8-1. Act No, 3/74 of 14 May 1974
8-11. Act No. 7/74 of 27 July 1974
9. Act No. 5/75 of 14 March 1975
10. Platform of constitutional understanding

11. Constitutioa of the Portuguese Republic, 1976*

2 Documents Nos, 1-67 transmitted with the present report are kept in the files of the Secretariat; except where

otherwise indicated, the documents are in Portuguese.

* Ia an'lu'v.'h
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